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JUNE MEETING, 1883. 

The last regular meeting before the summer recess was 
held on Thursday, the 14th instant, at 3 o'clock p.m. ; the 
Hon. Robert C. Winthbop in the chair. 

The record of the preceding meeting, read by the Record- 
ing Secretary, was approved. 

The additions to the Library during the past month were 
reported by the Librarian. 

It was announced by the Corresponding Secretary that let- 
ters had been received from General F. A. Walker and Pro- 
fessor A. L. Perry, accepting membership. 

The President then addressed the Society as follows : — 

The month which has elapsed. Gentlemen, since we last 
met has been fruitful of historical and biographical publica- 
tions, in which, though not the immediate productions of our 
own Society, we gladly recognize the labors of more than one 
of our members. I may mention the vigorous Biography of 
Webster, by Mr. Cabot Lodge, and the masterly Memoir of 
Thomas Morton of Merry Mount, with his "New English 
Canaan," by Mr. Charles Francis Adams, Jr., published so 
beautifully by the Prince Society. This very morning, too, I 
received at Brookline, by favor of Mr. Winsor, some of the 
first pages of '* The Narrative and Critical History of Amer- 
ica," which promise the early appearance of that elaborate 
work, in which so many of our number are associated as 
fellow-laborers. 

Since our last monthly meeting, the death of our distin- 
guished foreign Honorary Member, Laboulaye, has been 
announced by ocean telegram, and subsequently by formal 
communication from his family addressed to this Society. It 
occurred on the 25th of May last. He was born in Paris on 
the 18th of January, 1811, and he had thus entered on the 
seventy-third year of his age. Of humble parentage, and 
following for some years the mechanical profession of a type- 
founder, his mind was early turned to questions of law and 
of liberty, and he suddenly appeared as the author of an 
elaborate History of Landed Property in Europe from the 
time of Constantino to the present day. This work was pub- 
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lished in 1839, when he was but twenty-eight years of age, 
and while he was still engaged in a mechanical calling. It 
was followed in 1842 by a Memoir of Savigny, the eminent 
Prussian jurist, and in 1843 by a volume of Researches into 
the Civil and Political Condition of Woman from the days 
of ancient Rome. Two years afterwards he published an 
Essay on the Criminal Law of Rome, in special regard to the 
responsibility of Magistrates.- 

More than one of these works received the crowning recog- 
nition of the Institute of France, and in 1845 he was chosen 
a member of the Academy of Inscriptions and Belles Lettres, 
on whose roll his name stood second in seniority at the time 
of his death. 

From this period his reputation was established both in 
literature and in law ; and in 1849 he was elected Professor of 
Comparative Legislation in the College of France. His atten- 
tion was now soon turned to our own country. In 1854 he 
published an Essay on the Life and Teachings of Channing, 
as an introduction to his translation of Channing's Moral and 
Social Writings ; and in the next year he published a trans- 
lation of Channing's writings on Slavery, with a Study of his 
own on Slavery in the United States. In 1855, also, appeared 
the first of three volumes of his " Political History of the 
United States from 1620 to 1783," the third volume of which 
was printed in 1866. In 1866-67 he published a translation 
of the Memoirs and Correspondence of Franklin, together 
with Franklin's Essays on Moral and Political Economy. 

Meantime he had become deeply interested in the rise and 
progress of the Southern Rebellion, and was an earnest advo- 
cate of the Union cause. In 1862 he published a formal ex- 
position of his views of the causes of our Civil War, under the 
title of " The United States and France."* His little volume, 
too, of " Paris in America," published soon afterwards, under 
a partly fictitious name, attracted great attention on both sides 
of the ocean, ran through many editions in Paris, and was 
translated and printed at New York. 

Laboulaye was thus everywhere known as foremost in 
France among the friends of our country and its Union, at 
the period of our great struggle. And he continued to man- 
ifest his warm interest in our institutions and welfare to the 
last, — omitting no opportunity, in his lectures at the College 
of France, of which he was the director at his death, to do 
justice to our earlier and our later history, and to hold up 
our example to the study and imitation of French Repub- 
licans. 
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Accordingly, in 1878, when the Grand Exposition was held 
at the Trocad^ro in Paris, to commemorate the Centennial of 
the Treaty of Alliance between our two countries, he became 
President of the Franco-American Commission for presenting 
to the United States the gigantic statue of " Liberty enlight- 
ening the World," which is now awaiting the preparation of 
its pedestal on Bedloe's Island in the harbor of New York. 

I have here a formal diploma or certificate, setting forth 
the proposed gift of this wonderful statue, kindly given me, 
while I was lately in Paris, by the accomplished designer and 
sculptor of the work, M. Bartholdi. It reads substantially as 
follows : — 

"The Colossal Statue of Liberty will be finished in 1883, and is to 
be erected on a monumental base on Bedloe's Island in the splendid 
harbor of New York. It will illustrate the fraternity of our two 
nations, as formerly, a hundred years ago, in the cause of American 
Independence. 

" It has received the support and contributions of 181 French towns 
or cities through their municipal councils, of 40 ' Conseils Generaux,' 
of 10 Chambers of Commerce of the most important Cities, and of 
100,000 subscribers. The people of the United States will compre- 
hend the sentiment which has inspired this grand manifestation." 

It bears the facsimile signatures of the Commission, with 
that of Laboulaye as President. 

And here is an autograph note of Laboulaj^e himself, written 
from Versailles, where he resided in the summer, apologizing 
for not coming to Paris, to unite with Bartholdi the sculptor, 
and with M. Henri Martin the historian, — also a member 
of the Commission, and one of our warmest friends, — in 
accompanying me, as they most kindly did, to see the statue. 
The note has some interesting allusions to himself and to 
our country, and I give it in a free translation : — 

Versailles, 10 October, 1882. 

Deak M. Winthrop, — I regret extremely not to be able to join 
in doing you the honors of the statue of Liberty. But I feel heavily 
the weight of threescore and ten, and am suffering from une maladie 
de coeur^ which confines me to my apartments, to my great sorrow. 
I received and read with great pleasure your Yorktown Discourse, and 
was particularly impressed with your remarks about free schools, — a 
question of great interest for us in France, for we are making doubtful 
progress at this moment. We rely on the omnipotence of the State, 
but understand nothing of self-government or self-help. We have 
great need of being Americanized on this point. 

I have read repeatedly your excellent Biography of John Win- 
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throp, and have intended to make an abridgment of it in a small vol- 
ume for purposes of education in France. But infirmities have come 
upon me, and I am no longer capable of continuous labor, at least for 
the present. 

I thank you heartily for the engraved portrait, which I shall pre- 
serve preciously. In exchange I can send you only a very old photo- 
graph of myself, taken seventeen years ago, when my hair was still 
black. This picture, which is now but half like me, has at least the 
interest of representing me at the time I was defending your Union 
cause against the secession of the South. 

Accept, dear Sir, all my acknowledgments, and believe me always, 
I pray you, one of your devoted friends. 

Ed. Laboulaye. 

P. S. Men of my age have been brought up with the portrait of 
Lafayette which you possess at Washington. Those who never saw 
the General, know him only by the engraving of this portrait ; but, for 
myself, I saw him many times, and can bear witness to its perfect 
fidelity to the original. 

Of M. Laboul aye's relations to the public affairs and polit- 
ical parties of his own country, I need say little here. He 
was repeatedly unsuccessful as a candidate for the National 
Assembly, but was elected in 1871, became Chairman of the 
Committee on the Higher Education, and in 1875 was the 
Secretary and Reporter of the Grand Committee of Thirty 
on the Republican Constitution of France. He was always 
a Republican ; though not without some of those conserva- 
tive views which subjected him to the suspicion of thorough- 
going radicals, and which cost him somewhat of the popularity 
which he coveted and at one time enjoyed. He was a Sena- 
tor at his death, as well as the Director of the College of 
France. 

M. Laboulaye was elected an Honorary Member of this 
Society in December, 1863, and his name has thus been on 
our rolls for nearly twenty years. We should all be unwilling 
to have it disappear without some words of well-merited 
eulogy. 

His memory, indeed, cannot fail to be long and warmly 
cherished by Americans, not merely as an eminent historian 
and publicist, but as one of the most intelligent and earnest 
sympathizers with our country in its maintenance of free 
institutions and in its great struggle for the preservation of 
the Union. 

I will detain you, Gentlemen, but a moment more before 
calling for communications from others. I have here a letter 
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from the United States Consul at Dresden, Mr. Jos. T. Mason, 
announcing the discovery there, in private hands, of an orig- 
inal portrait of Franklin, by the celebrated French artist, 
Duplessis. He states that it may be purchased for 6,000 
marks, which would be about $1,500. From the photograph 
which accompanies the communication, I should not doubt 
its being an original Duplessis, and a very fine one, in perfect 
preservation. He sends a similar communication to the 
Pennsylvania Historical Society, and to the Corcoran Gal- 
lery, at Washington. 

Our own Society has no means applicable to such a pur- 
chase, and we have already in Boston, at our Public Library, 
two very fine original portraits of Franklin, — one by Duples- 
sis, the gift of the late Mr. Edward Brooks ; and the other 
by Greuze, I think, given by Franklin himself to Mr. Oswald, 
who signed the Preliminary Treaty of Peace in 1782, and 
presented to the Library by the late Mr. Gardner Brewer. 
We have, also, in our Boston Athenseum, what purports to 
be an original portrait of Franklin by Greuze. There is, too, 
an original crayon of Franklin by Greuze, in the family of 
the late Mr. James Lawrence. 

But this portrait at Dresden is a highly interesting one, 
and the communication of our Consul may well find a place 
in our records. 

It would be a most desirable acquisition for the State De- 
partment at Washington, where there is a gallery of our 
American diplomatists, and would form a fit frontispiece for 
the great Stevens Collection of Franklin Papers, which has 
recently been purchased by the Government. 

Dr. Ellis remarked as follows : — 

The tenth day of November next will complete four cen- 
turies since the birth of Martin Luther. The signal influence 
of his life and career, among the most effective forces working 
through Christendom in that extended period of time, will 
find fitting recognition and observance in various parts of 
Europe. His own father-land, rightfully taking the lead in 
grateful and elaborate offices of commemoration, will stir 
sympathetic observances among all the most advanced peoples 
on continent or island. On this northern half of the then 
New World — which, at the era of the birth of the great re- 
former, was veiled in darkness soon to be irradiated — there 
are millions of our race who will not be content with any 
merely responsive echo of foreign notes. It is eminently 
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fitting that this Society, the oldest in the country in its special 
objects, should take not only a leading, but a prompting part, 
in promoting and securing such a recognition of that birth- 
day as is in perfect harmony with our aims, — secular indeed, 
but not oblivious of higher interests. It offers us the broad- 
est and most comprehensive themes and aspects, political, 
intellectual, philosophical, ecclesiastical, and popular. 

Happily we have with us one who was for many years our 
associate in this Society, and a Professor in the University, — 
a German scholar, profoundly versed in the literature, the 
philosophy, the history, science, art, and broadest culture of the 
birth-land of Luther ; and who is gifted with especial talents, 
with breadth of thought, and compass of view, for a brilliant 
rehearsal of his career, and of his place in the world's his- 
tory and in the higher development of humanity. I would 
therefore propose to the Society the following motion : — 

That we invite Dr. Frederic H. Hedge to prepare an address 
for delivery in some public hall in this city, on the 10th of 
November next, commemorative of the life, the career, and 
the influence of Martin Luther. 

That the officers of this Society be a committee to make all 
the proper arrangements for the occasion. 

The Resolution was adopted. 

Dr. Paige made the following communication : — 

Although Stephen Day was recognized by the General 
Court, Dec. 10, 1641, as " the first that set upon printing," 
yet Thomas, in his " History of Printing," says that Marma- 
duke Johnson, who came here about twenty years later, was 
probably the first thoroughly instructed printer in New Eng- 
land. "Articles of Agreement" were "indented, made, con- 
cluded, and agreed upon, the one and twentieth day of April 
in the year of our Lord God 1660, between the President and 
Society for Propagation of the Gospel in New England, on 
the one part, and Marmaduke Johnson, citizen and stationer, 
of London, on the other part," providing that said Johnson, 
for a specified consideration, should " pass and go over unto 
Boston in New England," and " serve the said President and 
Society and their successors ... in the Art of a Printer, for 
the printing of the Bible in the Indian language, and such 
other books as he shall be directed to print, for and during 
the term of three years," &c.* He was described by Eliot as 

* Mass. Archives, x. 205. 
34 
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" an able and useful man in the press ; " yet the current of 
his life did not run smoothly. In April, 1662, he was con- 
victed by the County Court of " obtaining the affections of 
the daughter of Ens. Samuel Green, without the knowledge 
or consent of said Samuel Green," for which offence he was 
fined five pounds ; " and for his presumptuous and wicked 
attempt of marriage, having by his own confession a wife in 
England," it was ordered ''that he return with the first 
opportunity that he may to his wife, on penalty of twenty 
pounds, to be forfeited and paid to the County Treasurer."* 
Instead of returning to his wife, which perhaps he regarded 
as the more severe penalty, he engaged to serve the Society 
another year, having apparently been discharged for idleness 
and neglect of duty. In October, 1663, the penalty was 
exacted by the court, and he was compelled to give bond, 
with sureties, in the sum of forty pounds, that he would 
"depart this jurisdiction according to the order of Court 
within six weeks time next ensuing, or by Christopher Clark's 
ship, now bound for England." f 

He did not depart, however, and it does not appear what 
further action was had by the County Court, as the records 
of that court for the next eight years were destroyed by fire. 
But from another source it is learned that the General Court 
interposed in behalf of the unfortunate printer. At the 
session commencing Oct. 20, 1663, the following order was 
adopted : — 

'* Upon perusal of the Commissioners' letters to [from ?] the honor- 
able Corporation in England, and Mr. Elliot's motion touching Mar- 
maduke Johnson, printer, informing that the said Corporation have 
contracted with the said Johnson for one year, expiring in August 
next, it is hereby ordered, that there be a suspension of the execution 
of an order of the last County Court of Middlesex, for one year, en- 
joining the said Johnson to return to England to his wife, whom he 
allegeth is diseased [deceased?] and may have opportunity in the inter- 
val to produce full certificate thereof." t 

He remained here eleven years longer, earning a precarious 
livelihood, until he died, Dec. 25, 1674. His wife, Ruth, 
daughter of Christopher Cane, whom he married April 28, 
1670, survived him about two years. 

So much may be gleaned from documents heretofore 
printed. In exploring the treasures in the Middlesex County 

* Middlesex Court Records. t Ibid. 

I Mass. Colony Records, v. 93. 
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Clerk's Office, I found a manuscript letter, in the files of Octo- 
ber, 1663, addressed to Marmaduke Johnson by his brother, 
Thomas Johnson, which seemed worthy of being rescued from 
oblivion. It indicates a principal cause of Marmaduke 's 
downfall, and the intervention of his brother and of the 
Apostle Eliot, as guardian angels, to save him from utter ruin. 
I am by no means confident that it should be published ; but 
the copy will at least be more accessible in our Library than 
the original is on the musty files of the court, where it has 
already slumbered more than two centuries. I preserve the 
orthography of the letter, which compares fav.orably with the 
average style in vogue two hundred years ago. I will read 
one or two extracts from it : — 

Feb. 27, 166|. 

Loving Brother, — I find by your many letters that you much 
blame me in my remissness of not writing unto you, which I must con- 
fess in some part I am guilty of ; but I was so much troubled about 
that lewd woman, once your wife, that I did vow not to write till I 
heard better news of you ; and this my resolution was backt with an 
invective Letter from Mr. Green, which I herewith send you : I had 
thought that Mary Cooks Deposition, Mr. Traceys Testimony, and 
my verbal expressions to Mr. Broadstreet, had been sufficient to sat- 
isfie that scruple ; but I perceive by your Letters it is not. Brother, 
you must know this, that your being absent was the onely cause of your 
not being descharged from her, for such a thing could not be done by 
Proxy. . . . Brother, I should not here write so much, but to satisfie 
those persons that are so envious against you, whom they are I know 
not. In my former Letter I confess I did intimate my dislike of too 
forward proceedings in that busine^ of Mr. Greens daughter (because 
of your wife) a person perhaps that I shall never have the happiness 
to see ; but your high character of her hath made me render you (as 
to myself) less blameable in the desiring of so worthy a maid : But 
before I go any further, I must needs intreat you to remember my 
kind respects unto her, and if I were certain of your mutual respect 
again, I should present her with a token worthy of acceptance. Your 
wife being dead, and you free, perhaps there may be an agreement 
with Mr. Green and you, and you settle there to your hearts content. 

Since my former writing I have gained a result from the Cor- 
poration and they are willing that you should continue there a year 
longer, and according as they hear of your civil carriage you may 
be settled there. They gave me order to invite you to be more circum- 
spect in your ways, and to regain your credit, and they will do what 
lies in them for your good : This the Honorable Mr. Boyle, Governor, 
Sir Laurence Blomfield, and Mr. Ashurst, with several others told me. 
Therefore Brother, pray you be careful, and let there be no enmity 
betwixt Mr. Green and you, for they take any misdemeanor againr/t 
him as done to themselves : Mr. Elliots Letter prevailed much on your 



268 MASSACHUSETTS HISTORICAL SOCIETY. [June, 

behalf, and Mr. Boyl wisht me to write to you to return Mr. Elliot 
humble thanks for his love, and for you to make good that character 
which he gave of you. 

You must not take it amiss that I did not accept your Bill of 
Exchange of ten pounds, for I was not certain that they would pay 
me any money. You see the date of my Letter in February in order 
to send, but I could come to no conclusion till the 9th of April : They 
do intend you shall take your Salary yourself, and so by that means I 
shall be taken off of a great deal of trouble : Their Letters (I sup- 
pose) will speak as much. The other enclosed makes mention that my 
mother is dead. She died upon the 30th of January 166f. I am 
fearful that the ships will be gone, and therefore I conclude with my 
prayers to God for you and rest your loving Brother, 
T? A iA i««o Tho. Johnson. 

Keed-lane, Apr. 10, 1663. 

In a long postscript the writer exhorts his brother to be 
more economical in his expenses, to " become a new man and 
demean" himself " civilly without any difference with Green." 
He adds this suggestion : " I should think now by a friendly 
complyance with Green, you might (giving him some allow- 
ance) gain the Government of the Printing-house into your 
own hands, for I hear he is ancient and hath a good place in 
another way. Brother, know this, by force you can never 
do it ; but rather may by policy." 

Dr. Oliver stated that, in the preface to the third volume 
of Hutchinson's "■ History of Massachusetts Bay," the editor, 
after apologizing for his meagre notice of the author's personal 
history, alludes to certain papers in his possession belonging 
to the Hutchinson Manuscripts which are known to relate 
more or less directly to the life and administration of Governor 
Hutchinson, and to the prominent events of the later years of 
our Provincial period. These papers, as they contain much 
of a personal nature, seemed to come rather within the prov- 
ince of the biographer ; and the editor therefore limits him- 
self in his brief sketch to the leading events of the Governor's 
history, and reserves " many and curious details " (I quote 
his words) for future publication, trusting to the historical 
zeal of those who may succeed him, or with whom the papers 
may be intrusted. After the death of the editor these manu- 
scripts passed into other hands, and finally into the possession 
of his cousin, Mr. Peter O. Hutchinson, of Sidmouth, a 
great-grandson of Governor Hutchinson, and from whom it 
will be remembered the missing pages of Hubbard's History 
vere obtained a few years ago. After a correspondence 
with him some time since, with regard to their publication, 



1883.] Hutchinson's diary. 269 

he kindly consented to undertake the work of their revision, 
and for more than a year past has been engaged in preparing 
them for the press. 

Perhaps the most important and attractive of these manu- 
scripts is that containing Governor Hutchinson's Diary. This 
commences on the day of his departure from Boston, June 1, 
. 1774, and closes in May, 1780, a few days before his death, 
covering a period of about six years. It records Parliamentary 
debates and conversations with the more prominent public 
men of that day, contains comments on the events of the 
American War, and touches on a variety of matters of special 
interest to American readers. Among the earlier entries 
is the conversation with the King, immediately on his arri- 
val in England, which appeared a few years ago in our Pro- 
ceedings. 

Besides the Diary are various memoranda and letters of 
Governor Hutchinson, the earliest bearing date 1741, the year 
of his visit to England. There are also letters of Lieutenant- 
Governor Andrew Oliver and General Gage, to friends in 
England, on political topics, in which are allusions to the 
abstracted letters, the duel between Whately and Temple 
growing out of that transaction, the destruction of the tea, 
and so forth. With these are two or three contemporaneous 
diaries, furnishing all together abundant material, it is esti- 
mated, for three printed volumes, — a valuable accession, it 
is believed, to the historical literature of the Revolutionary 
period. 

It is the present intention of Mr. Hutchinson, who ex- 
presses much interest in all that relates to our Revolutionary 
history, to publish one volume during the coming season, to 
be followed by two others, should he meet with reasonable 
encouragement. This volume will contain not far from six 
hundred pages, and I am informed will, in general style 
and appearance, resemble the third volume of Hutchinson's 
History. 

This, it is believed, is the first announcement of the publica- 
tion, in this country or in England ; and it seemed fitting that 
it should be made to our Society, which is my apology for 
having brought forward the matter at this time. 

A subscription paper for the purpose of encouraging this 
publication was laid on the table, and several names were 
entered upon it. 

Mr. Ellis Ames presented, in behalf of Amos R. Little, of 
Philadelphia, a grandson of Commodore Little, the original 
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log-book of the United States Frigate '^ Boston," during her 
cruise when she engaged with and captured the French 
national ship ''Le Berceau," on the 12th and 13th October, 
1800 ; also. Commodore Little's " West India Pilot " during 
that cruise ; also the Commodore's certificate of membership 
of St. Andrew Lodge of Free Masons of Boston, in 1779, 
with his signature thereon, as the certificate itself recites is 
required by the By-Laws of the Lodge. 
Mr. Ames continued : — 

Captain George Little, of the United States Navy, was born 
at Maishfield, in the County of Plymouth and State of Massa- 
chusetts, April 10, 1754, and died there, July 22, 1809. He 
was first-lieutenant under Captain John Foster Williams, of 
the Massachusetts ship-of-war " Protector," of 26 guns, when 
in June, 1779, the "Protector " encountered the British ship- 
of-war '' Admiral Duff," of 36 guns, off Newfoundland. The 
action was close and hard fought, and was terminated in about 
an hour, by the " Admiral Duff" taking fire and blowing up. 
Captain Little was afterwards appointed to the command of 
the '' Winthrop," another Massachusetts ship-of-war ; and 
with that ship he captured a British ship-of-war which lay at 
anchor near Castine, under the cover of the guns of the Brit- 
ish post there, by running his ship alongside the British ship 
in the night, and boarding that ship and working it out to 
sea under a severe fire from the shore batteries, and taking 
the British ship as prize safely to Boston. 

At the peace in October, 1783, Massachusetts no longer 
required a navy, and its naval officers were discharged ; but a 
war between the United States and France, in 1799 and 1800, 
brought Captain Little into public life again, and he was 
commissioned a captain of the United States Navy by Presi- 
dent Adams, in 1799, and was assigned to the command of 
the frigate " Boston," of 32 guns, which was built under the 
Act of Congress of 1798, and was presented to the Govern- 
ment of the United States by citizens of Boston.* The letters 
of President Adams to Captain Little in selecting his lieu- 
tenants, and otherwise facilitating Captain Little in getting 
him off as quickly as possible on his cruise with the frigate 
" Boston," with the original commission of Captain Little by 
President Adams, are preserved by Mr. Amos R. Little, of 
Philadelphia, a grandson of Commodore Little. How long 
before Oct. 1, 1800, the United States frigate " Boston," with 

* See Memorial History of Boston, voL iii. p. 335. 
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Captain Little, put to sea on its cruise, we are not able 
to say, as some part of the log-book has been torn off ; but 
on Oct. 12 and 13, 1800, he fell in with and captured the 
French national ship ''Le Berceau," 748 miles east of Bos- 
ton, longitude 52° 56', — as seen by the log-book of the dates 
of Oct. 12, 13, and 14, 1800, of which a copy is as follows, to 
wit : — 

" On board the United States frigate ^ Boston,' of 32 guns, George 
Little, Esq., commander. Sunday, the 12th of October, 1800. Diff. 
lat. 1° 14^ long. 22° 56^ First part, these 24 hours light winds, 
fair weather ; all hands washing. Middle part, pleasant weather, 
moderate breezes. At 6 a.m. discovered two sail in the w.N.w., 5 or 
6 leagues distance. Made sail and gave chase. At 8 a.m. discovered 
them to be vessels of war, — one a ship, the other a schooner. The 
ship bore away before the wind, and set steering sails before and aloft. 
The schooner hauled her wind to the northward. I, finding it impos- 
sible to take both of them, bore away after the ship, and set every yard 
of canvas in chase of her. Pleasant weather. 

" On board the United States frigate * Boston,* of 32 guns, George 
Little, Esq., commander. Monday, the 13th October, 1800. Merid. 
distance 748 miles east of Boston, long. 52° 56'. At meridian the 
chase bore s.w., distance about 3 leagues. At 4 p.m. the ship was 
clear for action. At half-past 4 p.m. hoisted our colors and gave the 
chase a shot from the bow-gun. She hoisted French colors, and fired 
a gun to windward, and began to shorten sail for action. At fifteen 
minutes before 5 p.m. came up with the ship, hailed her, and ordered 
him to strike his colors to the United States flag. The captain replied 
that his colors were too well made fast to haul down. The action 
immediately commenced, and lasted till 24 minutes past 5 p.m. The 
sails and rigging of both ships being much shattered, it was impossible 
to work either ship ; in consequence of which we drifted too far apart 
for our shot to do execution. I then ordered all hands to be employed 
repairing the rigging to commence the action again. At 9 p.m. the 
action recommenced, which lasted till twenty minutes past 10 p.m., when 
her fore and maintop masts were shot away. She then struck her 
colors to the ' Boston,' and not long after her fore and maintop masts 
went over the side, which I was sorry to see. Pleasant weather. 

'J Frigate 'Boston,' U. S. Navy, Tuesday, Oct. 14, 1800. Long 
53° 21', lat. 20° 48'. This ship proved to be the French national ship 
' Le Berceau/ mounting 24 guns on deck, 22 long French nines and 
2 twelve-pounders, and 230 men, commanded by Louis Andre Senes, 
a post-captain from Cayenne, on a cruise. Employed getting one hun- 
dred and seventeen prisoners on board the ' Boston.' Found on mus- 
tering the ship's company that we had seven men killed and eight 
wounded. All hands employed repairing the rigging on board the 
' Boston,' and clearing the wreck on board the ' Berceau.' I find the 
* Berceau ' lost, killed in the action, 34 men, and 18 wounded." 
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After the 14th of October, 1800, the log-book says the crew 
of the "Boston" are kept employed repairing damages on both 
vessels, the " Berceau " being in tow. Under the date of Fri- 
day, Oct. 24, 1800, the log-book says : — 

"At half-past 10 a.m. saw a sail bearing N.w. ; made sail and gave 
chase. At meridian came up with the chase. She proved to be a brig 
from New London, bound to Barbadoes. Paroled the captain of the 
' Berceau ' and the purser, and sent them in the New London brig." 

Under date of Tuesday, Oct. 28, 1800, the log-book says : 
" A heavy sea running parted the cable that we were tow- 
ing the 'Berceau' with." On the 29th of October: "Tow 
out of sight, so fired three cannon, a signal for the 'Ber- 
ceau ' ; hoisted two lights to repeat the signal." On the 
30th of October: "At 8 a.m. took the prize in tow." The 
" Boston " kept the " Berceau " in tow up to Tuesday, Nov. 
11, when they reached port, long. 68 and lat. 42° 32^ The 
next log commences with a cruise dating March 4, 1801. 

The writer attended the Supreme Judicial Court at Ply- 
mouth, May Term, 1842, held by Hon. Lemuel Shaw, Chief 
Justice. The Clerk of the Court, on calling the jury for 
trials, called out upon the second jury " Edward P. Little, ol: 
Marshfield," and upon the return of the second jury, aftei* 
retiring to choose a foreman, Edward P. Little was elected 
foreman, and took his seat as such. At the full dinner-table, 
at 1 P.M. the same day. Chief Justice Shaw announced, to 
the great amusement of those present, that he well remem- 
bered when he first saw the foreman of the second jur}^ and 
then said that in the fall of 1800, notice having been given 
that Commodore Little, of the United States frigate "Bos- 
ton," would come to the wharf with the French fiigatvi 
" Berceau," then recently captured by the " Boston," in a 
naval engagement at sea ; he attended, and beheld the now 
foreman of the second jury on the quarter-deck of the 
" Boston," in a showy dress, with epaulettes on his shoul- 
ders, twelve years of age, the son of Commodore Little, 
commander of the frigate " Boston." 

Commodore Preble, of the United States Navy, was a 
lieutenant under Commodore Little when the latter was 
commander of the " Winthrop," and led the boarders in the 
midnight capture of the British ship-of-war near Castine, 
hereinbefore mentioned. Commodore Little greatly admired 
Commodore Preble, and named this son after him. Edward 
P. Little, the son, was a midshipman at the age of about 
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twelve years, on board the frigate " Boston." By the 
death of his father in 1809, and his marriage to a lady of 
the Society of Friends, or Quakers, his course of life was 
changed, and from being an officer of the navy he became a 
Quaker, and he always afterwards dressed as a member of 
the Society of Friends. He many years represented the town 
of Marshfield in the General Court, until he was elected 
to Congress for the district in which Marshfield is situated. 
In the few last years of his life he resided in Lynn, where 
he died about the year 1874, aged eighty-four years, and 
was buried beside his father. Commodore Little, with other 
members of the family, in the family burial lot in Marshfield. 

During the engagement between the " Boston " and the 
" Berceau," which lasted about three hours, his business 
.was, as he informed the writer, to carry cartridges to a 
cannon on the quarter-deck of the " Boston," and upon 
the surrender of the " Berceau " he was sent by his father 
on board of that vessel, to receive the surrender, with the 
assistance of a good boatman. About three quarters of an 
hour had elapsed from the time of the surrender to his 
going on board the " Berceau," and what was his aston- 
ishment to find that the '' Berceau" — which had been raked 
fore and aft by the '' Boston " just before she struck her flag, 
during the attempt of the " Berceau " to board the *' Boston" 
— was washed up so nicely that not a particle of blood 
could be seen, and the killed had been thrown overboard, 
and the wounded also, as he assured the writer, the cause 
being assigned that they had on board the " Berceau " no 
place or accommodation whatever to take care of the 
wounded. 

The father of Captain George Little was Lemuel Little, 
and his mother Penelope Fames ; his grandfather was John 
Little, and his grandmother Constant Fobes, who was a 
daughter of Lieutenant William Fobes. It is very gratifying 
to find that Commodore George Little was a great-grandson 
of Lieutenant William Fobes. The word "lieutenant," 
before the name of William Fobes, becomes magnified when 
we learn that William Fobes was the lieutenant to the 
famous warrior, Captain Benjamin Church, and that he was 
second in command to Captain Church during King Philip's 
war. Of herculean strength and wonderful dexterity and 
agility. Lieutenant William Fobes was with Captain Church 
in all his battles, and slew the Indians that chose to encounter 
him in hand-to-hand fight, as was the case on several occa- 
sions. Captain Church and Lieutenant Fobes were greatly 

35 
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attached to each other. They were brothers-in-law, and 
sons-in-law of Constant Southworth. After Philip's war 
they both moved to and settled in Little Compton, which 
was set off from Massachusetts and annexed to Rhode Island 
in 1746, on the occasion of the settlement of the boundary 
line between Massachusetts and Rhode Island ; and Captain 
Church, dying in 1718, was buried beside Lieutenant Fobes, 
who died in 1712, as will be seen on examination of their 
grave-stones in the burying-ground of Little Compton. Lieu- 
tenant William Fobes was son of John Fobes of West 
Bridgewater, and of his wife. Constant Mitchell, a sister of 
Experience Mitchell, one of the forefathers, who came over 
in the third ship, the " Anne." Lieutenant Fobes had a 
brother Joshua, who was slain at the disastrous battle with 
the Indians at Abbott's Run, so called, in Attleborough, in 
1676, when our forces were commanded by Captain Michael 
Pierce, of Scituate. The family of Little, descended from 
Lieutenant William Fobes, often named sons after him, and 
Commodore Little's youngest brother was named William 
Fobes Little, in remembrance of his great-grandfather. 

Mr. Deane then said : — 

The Society for the Propagation of the Gospel in Foreign 
Parts was incorporated June 16, 1701. The field of its 
operations was principally in America. At a meeting of the 
Society on the 17th of April, 1713, Dr. White Kennett, 
Dean, subsequently Bishop, of Peterborough, laid before it a 
catalogue of books, papers, and writings, which he had col- 
lected, relating to the country and affairs of America, and 
which he designed to give for the perpetual use and service 
of the corporation, as soon as a convenient place should be 
provided for them. Of this catalogue the Society caused 
two hundred and fifty copies to be printed at its own charge. 
This catalogue of books, entitled " Bibliothecse Americanse 
Primordia," is well known to American bibliographers. 

I made inquiry many years ago respecting this remark- 
able collection of books, known as the White Kennett Li- 
brary, but without avail. I really did not know of the 
present condition or location of the Society to which the 
collection had been given, and there seems to have been an 
impression of late that the books never came into its pos- 
session. Indeed, a distinguished American bibliographer, 
residing in London, Mr. Henry Stevens, whose vigilance few 
things escape, has recently said that, as Dr. Kennett '' only 
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offered to give his American collection to the Society in case 
they would provide suitable rooms for it," and as the Society 
did not comply with these terms, "the books were dispersed."* 

The fact, however, that the Society accepted the condi- 
tion named, that a repository for the books was provided, 
and that the books were received by the Society from the 
donor, is well established. The office of the Society at present 
is at No. 19 Delahay Street, Westminster, and I have recently 
received from the secretary, the Rev. Henry W. Tucker, sev- 
eral extracts from its early records and reports, showing these 
facts. 

As I have said, the gift of Dr. Kennett was included in 
a catalogue which he laid before the Society in manuscript, 
and which they caused to be printed, with an appendix, 
including such books as came in while the catalogue was 
printing. The catalogue numbered 275 pages, besides a full 
index. To the casual observer this catalogue would be 
deceptive as to the number of books which it contained. 
There were indeed but few of them. The method pursued 
of analyzing the contents of volumes like Hakluyt, Purchas, 
Churchill, and many others, consumed a large space, greatly 
beyond what would be required for the simple titles of the 
books themselves. Then there were many sheets and half- 
sheets, or broadsides, and pamphlets and manuscripts of a few 
pages each, all spread out on the pages of the catalogue. 
Dr. Kennett gave these books and papers as " an attempt 
towards the foundation of an American Library," to aid the 
cause of the Society, in the confident hope that others inter- 
ested in the work would add to their number. Indeed, some 
of the volumes presented had been the gifts of others through 
Dr. Kennett, and he himself subsequently made additions to 
the original donation. 

The books, though few in number, were of the most inter- 
esting character, and many of them would to«day be called, 
by book-dealers and book-fanciers, '' excessively rare." In 
this regard the White Kennett Catalogue is a choice volume 
to possess. It is probable that the collection never largely 
increased, and it would seem to be quite certain that the 
Library — if so small a number of books may be called a 
library — does not now contain all the books included in the 
catalogue as laid before the Society by Dr. Kennett in 1713. 
The secretary of the Society has kindly responded to my call 
for information respecting this collection. He says : " The 



* Henry Stevens's Historical Collections, Part I. p. 142, 1881. 
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collection known as the White Kennett Library now (1883) 
in the possession of the Society numbers about 330. Of these, 
120 have White Kennett's name written (probably by his 
own hand) on the titlepage, and over 60 can be identified 
in the printed catalogue, ' American Library ' (Bibliothecae 
Americanse Primordia)." To my inquiry if the Library now 
contained all or either of certain volumes, — some twenty in 
number, the titles of which I copied from the catalogue and 
sent to him, — he replied that he could not identify any of 
them among the White Kennett books.* 

The first intimation I had that the White Kennett Library, 
or any portion of it, had a local habitation at the present day, 
was from a memorandum sent to me last year by the Rev. 
B. F. De Costa of New York, describing a copy of Thomas 
Morton's ''New English Canaan," which had the unique title- 
page, bearing the name of a London publisher, Charles 
Greene, instead of the usual Amsterdam title. This unique 
title had appeared in the White Kennett Catalogue at page 
77, and the imprint had been copied for Mr. De Costa, by 
the secretary of the Society, from the rare little volume itself. 
This showed that at least one of the White Kennett books 
was in possession of the Society to which the collection had 
been given. My curiosity — which was equally shared by 
Mr. Winsor, the Librarian at Harvard — was thus excited to 
know if others might not be there also, and we resolved to 
follow up the clew here given. I accordingly wrote to our 
President, Mr. Winthrop, then in London, giving him the 
points of our inquiry, and suggesting that he should improve 
an hour of leisure in making a tour of investigation to No. 
19 Delahay Street, Westminster, said by Mr. De Costa to be 
the headquarters of the Society for the Propagation of the 
Gospel in Foreign Parts. With his usual promptness, and 
with a real interest in the subject of our inquiry, he under- 
took the mission, and in a postscript to a letter from Lon- 
don, Oct. 16, 1882, he writes: — 



* The following is the Itst I sent him from the White Kennett Catalogue : 
*' North- West Fox/' 1635; "New Englands Prospect," 1636; "Relation of the 
Beginning and Proceedings of the English Plantation," &c., 1622, known as 
Mourt's Relation; "Purchas his Pilgrimes," 1625, and the "Pilgrimage," 1626; 
" The Planter's Plea," 1630 ; " The Mapp and Description of New England," by 
Sir William Alexander, 1630; Lechford's "Plain Dealing," 1642; Erondelle's 
"Novo Francia," 1609, a partial translation of L'Escarbot ; "Virginia Richly 
Valued," 1609; "Novo Britannia," 1609; " De Novo Orbe," 1612 ; Drake's 
" World Encompassed," 1628 ; " New England's Jonah cast up in London," 1647 ; 
"The Bloudy Tennent," &c., by John Cotton* 1647; "The Simple Cobler of 
A gga warn," 1647; "New English Canaan," Amsterdam, 1637, with the usual 
titlepage. 
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" After spending half an hour this afternoon with Canon Farrar, I 
drove in a heavy rain to 19 Delahay Street, found the Rev. Henry W. 
Tucker, read your letter to him, and came away wiser than I went. 
The old Society for the Propagation of the Gospel in Foreign Parts, 
founded in 1701, is in active operation. We ' we to it all the English 
chapels which we travellers have found so welcome on Sundays in all 
parts of the Continent. It has just published a little account of ' The 
Results of One Hundred and Eighty Years of Work.' Mr. Tucker 
handed me the copy of the ' New English Canaan,' and I thought what 
my old ancestor would have said at finding one of his descendants 
poring over the work of his old maligner. The Society has but one 
copy of the work, and that has not a printed date on its titlepage; only 
1 632 written where the date should be.* It was one of White Ken- 
nett's books, and in their library are three or four hundred more of 
Kennett's books. I could not see them, owing to their rooms having 
been thrown into confusion by the taking down of an adjoining wall. 
Mr. Tucker, the secretary, promises to reply at any time to any 

* I had made special mention, in my letter to Mr. Winthrop, of this interest- 
ing volume with the unique titlepage, as its existence had long been a subject 
of controversy, and as it had furnished a clew to the existence of the White 
Kennett Library itself. Morton's book was printed in Holland, and all the 
copies known — but this one, which is entered at page 77 on White Kennett's cata- 
logue — bear this imprint: " Printed at Amsterdam, By Jacob Frederick Stam. 
In the Yeare 1637." The book, however, was entered in the Stationers' Register, 
London, Nov. 18, 1633, as " a booke called New Engiands Canaan, composed in 
3 bookes &c. by Thomas Mooreton,'* and in the name of Charles Greene as pub- 
lisher. The only copy known having a titlepage with Greene's name on it as 
publisher, is this one in the White Kennett Library. It has no printed date, 
but ** 1632" has been written in, probably, the secretary says, by White Ken- 
nett himself, whose name is on the titlepage. The rest of the title corresponds 
to the Amsterdam title. The text of the book throughout is the same. The 
written date is, of course, an error, and the book was entered at the Stationers 
before it was ready for the press. (Winsor's Harvard Library Bulletin for 
January, 1879, pp. 44, 45 ; Narrative and Critical History of America, iii. 54.) 

This White Kennett copy was not correctly entered in the catalogue, and 
Peter Force was led astray by following it in reprinting the book in vol. ii. of 
his collection of tracts, as the original which he used wanted the titlepage. I 
now give the title as copied for me from the original tract : — 

"New English Canaan, | or | New Canaan. | Containing an Abstract of New 
England. | Composed in three Bookes. | The first Booke setting forth the origi- 
nall of the Natives, their | Manners and Customs, together with their tractable 
Nature | and Love toward^ the EngUsh. | The Second Booke setting forth the 
naturrall Indowments of | the Countrie, and what staple commodities it | yeeld- 
eth. I The Third Booke setting forth what people are planted there, | their pros- 
perity, what remarkable accidents have happened since | the first planting of 
it; together with their Tenents, | and practice of their Church. | Written by 
Thomas Morton of Cliffords Inne, Gent, upon | ten Yeers knowledge and ex- 
periment of the Countrie. | Printed for Charles Greene, and are sold in Pauls | 
Church-yard." 

The language of this title, except the imprint, corresponds with the Amster- 
dam title ; and the words in the corresponding lines are arranged very nearly 
the same. A comparison can now very easily be made. The ornaments before 
the imprint are quite unlike. 

The Amsterdam titlepage, also in the Kennett Catalogue, was more correctly 
given. Force could have procured a correct transcript of that from a copy of 
the original tract in Harvard College Library. ( Supp. Cat. of H. U. 1834, p. 164.) 
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further inquiries relative to the library which you or I might address 
to him." 

As has already been seen, I availed myself of the privilege 
of asking for further information regarding the White Ken- 
nett Library. Here follow several abstracts of the Annual 
Reports and citations from the Journal of the Society, sent 
to me by the secretary ; — 

A minister of the Society has collected between two and three hun- 
dred tracts relating to the country and affairs of America, and is ready 
to present them for the perpetual use and benefit of the Society, as 
soon as they shall please to order some convenient place for the recep- 
tion and custody of them ... A convenient place for the Society to 
meet in, and a receptacle for the books [to be considered]. {From 
abstracts of proceedings of the Society for 1711-12, 1712-13, appended 
to Bp, Moore's sermon, London, 1713, p. 52.) 

Some other presents have been made to the . . . Society, especially 
in books, towards furnishing a convenient library. For on April 13, 
1713, a member (Dr. Kennett, Dean of Peterborough) laid before the 
Society a catalogue of some books, papers, and writings relating to the 
country and affairs of America, which he designed to give freely to 
the perpetual use and service of the corporation as soon as a conven- 
ient place should be provided for them ; of which catalogue two hun- 
dred and fifty copies were ordered to be printed for the service and at 
the charge of the Society, which have accordingly been printed for Mr. 
John Churchill under the title " Bibliothecae Americanae Primordia. 
An attempt towards laying the foundation of an American Library, in 
several books, papers, and writings humbly given to the Society for the 
Propagation of the Gospel in Foreign Parts. . . . By a member of 
the said Society." 4to. 1713. The impression had been published 
before this time, but that it waits for the despatch of an index of the 
matters, persons, and places contained in the preceding catalogue. 
This honest design has already brought in some worthy persons to 
promote it. On April 17, 1713, General Nicholson delivered to the 
same member the sum of five guineas towards the buying of some 
books for the said intended library ; . . . the compiler of the said cat- 
alogue received several books which are inserted, with the names pf 
the respective donors of them . . . and undoubtedly many liberal 
additions of this kind will be made to our public library . . . not 
only by the members, but even by strangers and foreigners, as soon as 
upon publication of the catalogue they find what books and papers are 
wanting. {From abstracts, as above, for 1712-13, appended to Dr, 
Stanhope^ s sermon, London, 1714, pp. 25, 26.) 

In the mention of books the right hand must be allowed to the 
head-stone, newly laid for a foundation of a missionary library at 
home as the gift of the Rev. Dr. Kennett, with the assistance of 
some friends, and promised in the last year's account. ... Of this good 
foundation work the Society has expressed their sense in these words : 
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" Agreed that the thanks of the Society be given to the Dean of Peter- 
borough for such his great and useful benefaction, and for his great 
pains in drawing a catalogue." . . . And 't is hoped that a suitable 
receptacle will be now found for them, and benefactions of that nature, 
— some such like being already devoted. (^From abstracts, as above, 
for 1713-14, appended to Bp, Ash's sermon, London, 1715, pp. 31- 
33.) 

Four hundred copies of the " American Library " ordered. {Jour- 
nal, iii. 26, Jan. 21, 1714-15.) 

Agreed that it be referred to the standing committee to consider of 
and appoint Rules and Orders for the preservation of the books given 
by the Dean of Peterborough towards laying the foundation of an 
American Library, and likewise whether it may not be convenient 
for the secretary or his assistant to reside in the Society's Chambers 
in Lincoln's Inn ; and also that it be referred to the committee to give 
directions for removing the Society's books and papers thither. (Jour- 
nal, iii. 79, Sept. 16, 1715.) 

Reported from the committee that they had prepared Rules and 
Orders for the preservation of the books and papers given by the Dean 
of Peterborough, &c., for the service of the Society, which were now 
read and agreed to. The committee likewise reported that the So- 
ciety's chambers in Lincoln's Inn were convenient for the residence of 
the secretary or his assistant, that Mr. Taylor had declined it, and they 
proposed that the assistant, Mr. Moore, should live there, and that 
part of his duties should be to look after the Dean of Peterborough's 
donation of books, ** after they shall be brought thither," according to 
orders relating thereto ; and that he should give a security to the 
Society to the value of £50 for the safe custody of the Society's books 
and papers. The assistant made some objections to the proposals, 
which were to be considered. (Journal, iii. 82, 83, Sept. 30, 1715.) 

Arrangements made for continuing meetings in Lambeth Palace 
Library, and the idea of taking extra chambers at Lincoln's Inn, given 
up. (Journal, iii. 84, 94, Oct. 7 and 21, 1715.) 

The Rev. Mr. Shute acquainting the Board that being removed 
from London house he has not conveniency for the custody of the 
Society's books which were left in his hands — agreed that he be 
desired to deliver them to the master of the Charterhouse or to the 
secretary. (Journal, iv. 74, Nov. 6, 1719.) 

Referred to the auditors to consider of a proper place for the keep- 
ing of the Society's books and papers, for the repositing the library 
given by the Lord Bishop of Peterborough, and for the secretary to 
transact the business of the Society. . . . The sum of £6 pr ann. 
allowed to the library-keeper at St. Martin's for coals, candles, &c. 
(Journal, iv. 88, 89, May 20, 1726.) 

The secretary acquainted the Board that he hath taken the house 
in Warwick Court for the Society, at £55 pr ann. from Lady Day 
last. Agreed, that Mr. Weston be desired to prepare a lease, &c. . . . 
Ordered, that the secretary provide presses for the Society's books and 
papers, and furniture for the committee room, and that he wait upon 
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the Lord Bishop of Peterborough for the books given by his lordship 
to the Society, as soon as the presses are ready. (Journal^ iv. 122, 
April 21, 1727.) 

The Lord Bishop of Peterborough acquainted the Board that he 
hath a collection of several more books which he makes a present of 
to the Society, to be added to the former library. Agreed, that the 
thanks of the Society be given to his lordship for the said benefaction, 
and ordered that the Secretary attend his lordship to receive the same. 
{Journal, iv. 144, Oct. 20, 1727.) 

Messrs. Deane, Winsor, and Lord were appointed a com- 
mittee to publish a volume of the Trumbull Papers, the 
committee previously appointed having been dissolved.* 

Mr. GooDELL then read the following paper': — 

The hour is late, but the interest and the importance of the 
subject which I invite you to join me in considering for a few 
minutes, are such that I am sure you will excuse me for taking 
this last opportunity, before our vacation, to present it. 

At the annual meeting of the American Antiquarian Soci- 
ety, last October, our corresponding associate, Mr. George H. 
Moore, read an elaborate paper upon some features of the 
History of Witchcraft in Massachusetts,! leading to the fol- 
lowing conclusions : first, that Hutchinson, Chalmers, and 
others who have followed them, are wrong in asserting that 
at the time of the indictments for witchcraft, in 1692, there 
was no law of the colony or province in force, against witch- 
craft ; second, that the often-repeated statement that no law- 
yer was engaged in the proceedings, is equally erroneous ; 
third, that the act reversing " the several convictions, judg- 
ments, and attainders against the persons executed, and sev- 
eral who were condemned but not executed," which has been 
frequently referred to as having been passed by the general 
court, never became a law ; and, fourth, that the several 
attempts by the legislature, to make adequate pecuniary com- 
pensation to the persons attainted, in the trials for witchcraft, 
or to their representatives, appear to have been abortive ; or, 
to quote the concluding paragraph of his appendix, " ' the cry 
of the long-oppressed sufferers,' seems to have been stifled : 
at any rate, it was heard no more in the high places of legis- 
lation." 

If either of these conclusions is unsound, it cannot be too 
promptly challenged, for I think it will not be denied that 

* See vol. xix. pp. 251, 279; ante, p. 104. — Eds. 
t Proc. Am. Antiq. Soc, p. 162 et seq. 
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few persons, living or dead, have studied the history of the 
early legislation of Massachusetts more assiduously and in- 
telligently than Mr. Moore, that his knowledge of our 
legislative bibliography is unsurpassed, and ihsity prima facie ^ 
his statements relating thereto deserve implicit credit. I 
confess that I entirely agree with him in his first and second 
conclusions, and I acknowledge my obligation to him for thus 
venturing to correct what seem to me to be important errors ; 
but from his third and fourth conclusions, most reluctantly, I 
feel it my duty to express dissent, to which I am compelled, 
in part, by a consideration of facts not referred to either in 
his article or in the appendix ; and the chief purpose of what 
I shall now offer is to give my reasons for this dissent. 

Moreover, while I concur in Mr. Moore's opinion that the 
colony law against witchcraft was in force in 1692,* I never- 
theless deem it due to Hutchinson to admit that there are, 
in a certain aspect, fairly, two sides to the question ; and 
that the opinion he expresses coincides with that of most of 
the legal minds of his day, as well as with the views of the 
advisers of the crown to whom were submitted the acts of 
the first provincial legislature. And again, with all defer- 
ence to Mr. Moore, it does not seem t3 me to be necessary to 
argue from general principles that jhe laws of the colony 
survived the constitutional and administrative changes be- 
tween the time of the forfeiture of the colonial charter and 
the organization of the provincial government ; for we have 
in the commissions and ordinances of Dudley and Andros, and 
in the declaration of the subsequent revolutionary govern- 
ment, — which was substantially ratified by the letter of King 
William, — suceessive express sanctions of all former legisla- 
tion not repugnant to the laws of England.f Even the prov- 
ince charter, which, it is true, does not, in express terms, 
ratify or continue former laws, does so, impliedly, in the clause 
relating to taxes, which are therein directed to be disposed of 
^'according to such acts as are, or shall be, in force within our 
said Province." 

We are, therefore, I think, saved the labor of nice inquiry 
into the validity of the judgment against the charter, on quo 
warranto, and into the legal effect of political revolution upon 
the municipal laws, and even into the question of how far the 
judicial proceedings against the persons accused of witch- 
craft were justified by the common law, since, under ail 
administrations, the only colony laws abrogated — except 

* See Appendix A., infra. t Ibid. 
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such as were expressly repealed — were those that were re- 
pugnant to the laws of England, in which class the colonial 
act against witchcraft was not properly included. 

Now this question of repugnancy, as I understand it, should 
be the only point of divergence between those who, with 
Hutchinson, ajBSrm that this law of the colony was obsolete, 
and those who, with Mr. Moore, declare that it was in force. 
I repeat, therefore, that I coincide with Mr. Moore, not be- 
cause this law was a part of the municipal code which, on 
general principles, survived all perturbations of the state, but 
because I fail to see that there was an essential repugnancy 
between the colonial and parliamentary acts. The statute of 
1 James I. ch. 12, it is true, contained a clause saving her 
dower to the widow, and the inheritance to the heir, for 
the want of which, ostensibly, the provincial act of Dec. 14, 
1692,* — which was intended to follow, substantially, the 
English statute, — was rejected by the privy council; but this 
clause would have been superfluous in the provincial act, 
inasmuch as the " Act setting forth General Privileges," 
passed Oct. 13, 1692, to which Mr. Moore refers, had 
already provided that '' all lands and heritages within this 
province shall be free from all . . . escheats and forfeitures 
upon the death of parents or ancestors, natural, casual, or 
judicial, and that forever, except in cases of high treason." f 
Taking the husband to be the ancestor, that is, the antecessor^ 
of the widow, this would have saved her dower, as well as 
the inheritance. In this view of the case, the reasons alleged 
by the privy council for rejecting the act are insufficient. 

It is to be observed that the "repugnancy " which — though 
in this instance consisting only in a variance between the pro- 
vincial act and the parliamentary model — was deemed fatal, 
was not assigned as a reason for disallowing the clause against 
witchcraft in the act of Oct. 29, 1692,J which was copied 
verbatim from the old law of the colony. Witchcraft was 
felony by the statute of James, and though the pretended 
practice of some forms of it was visited with less severe pen- 

* 1692-93, chap. 40, and note. 

t 1692-93, chap. 11. This provision was, substantially, the tenth article of 
the colonial declaration of rights, or Body of Liberties of 1641 (see Mass. Hist. 
Coll., 3d series, vol. viii. p. 218), and was continued under the title "Lands " in 
the editions of the colony laws of 1660 and 1672, with a shght verbal change. 
It differed from the provincial act mainly in extending the exemption from 
forfeiture, to the case of treason. It may be questioned if this exemption did 
not render the colonial ordinance "repugnant to the laws of England" within 
the meaning of the charter ; since the effect of it was to deprive the crown, in a 
part of its dominions, of a most ancient and important branch of revenue. 

J 1692-93, chap. 19. 
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alties in England than in this province, it is far from clear 
that, therefore, the statutes denouncing these severer penalties 
were " repugnant " to the act of James, according to the 
obvious purport of that word in the charter. If difference in 
degree or kind of punishment constitutes a fatal repugnance, 
what shall be said of the generality of the punitive laws of 
the province, which were notoriously at variance with the 
barbarous criminal legislation of the mother country ? There 
seems to be no reason why repugnancy may not consist in 
falling below as well as in exceeding the standard ; and yet 
this objection was never made, on that account, to any act 
of our provincial legislature. 

The objection to the provincial statute of December 14, 
appears to have been to its want of substantial conformity to 
all the provisions of the original pattern. This objection was 
special, and did not extend beyond the particular act in ques- 
tion. The objections to the earlier act, of October 29, were 
twofold : first, that the crime was too indefinitely stated ; and, 
second, that, contrary to the common law, the offence was 
made capital ; and this — notwithstanding that the usual pur- 
pose of statutory enactment is to change the common law — 
was the only repugnance suggested. It seems to have been 
agreed among the court lawyers of that period that, to avoid 
repugnancy, an act of the provincial legislature against witch- 
craft should either strictly define the offence and treat it as 
a misdemeanor, according to the common law, or, if it declared 
the offence capital, that it should conform substantially to all 
the provisions of the existing act of parliament. However 
ingenious and satisfactory their reasons for this conclusion 
may have been deemed one or two centuries ago, these reasons 
will hardly prove convincing to the modern mind, whether 
lay or professional, accustomed to interpret words according 
to their intended purport rather than according to any literal 
or technical construction that may be put upon them. 

As to the second conclusion, Mr. Moore has done no more 
than justice to the character of Newton as a lawyer, and has 
sufiiciently refuted the statement that lawyers had nothing 
to do with the witch-trials. If he had gone further, and ac- 
corded to S tough ton extraordinary attainments in legal learn- 
ing, he would, I think, have been fully sustained by w^hat the 
records of our early legislation and jurisprudence attest of 
this singularly able man, who, notwithstanding the character 
which has been given to him of an " atrabilious old bachelor," 
seems not to have neglected that "jealous mistress" — the 
common law — who, it is said, "must lie alone." It is true 
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that he, as well as Dudley and Sewall, was bred a clergyman ; 
but those who imagine that the study of divinity unfits the 
student for forensic, legislative, or magisterial duties are to be 
reminded that the legal is but a lay branch of the clerical 
profession from which it sprung ; and that the secularizing of 
jurisprudence is a work of modern times, not yet completed. 
If divines sometimes took to the law, lawyers, from time 
immemorial, quite as often dabbled in divinity, and that not 
alone in Doctors-Commons. Even Checkley, the apothecary, 
has had notable successors in the office of attorney-gen- 
eral, who would have shown less skill in dealing with the 
novel and perplexing difficulties of that office, and certainly 
not a better understanding than he manifested of the criminal 
law as then generally administered. 

To mention the special profession of an individual or class 
as necessarily a disqualification for efficient service in a differ- 
ent capacity comes very near to sneering. The proper course 
would be to compare the career of the person criticised, by 
the standard of that of others in the same employment ; and 
in that case, I think, the three magistrates I have named, 
each of whom acceptably held the post — either in Massachu- 
setts or New York — of chief justice of the highest judicial 
court, will compare favorably, in respect to all those acquire- 
ments necessary to the proper conduct of trials and the 
administering of forensic justice, as well as to the manage- 
ment of the higher affairs of state, with, at least, the average 
benchers of the inns of court in the days of William and 
Anne. Upon Stoughton, especially, fell the responsible task 
not only of piloting the ship of state, just launched under the 
new charter, and of acting as the legal adviser of a governor 
confessedly dependent upon him for all knowledge of the law 
and of legal procedure,* but of devising a system of judica- 
ture and forms of judicial proceedings that have continued 
substantially unchanged for nearly two centuries. f The 
regret which some — in consequence of the representations of 
late writers upon the witch-trials — may have been led to 
feel that those trials had not been conducted by lawyers, is 
not warranted by the disclosures of the records of the tribu- 



* See extract from Phips's letter to Nottingham, Feb. 20, 1692 : Prov. Laws, 
vol. i. p. 107. 

t See the laws passed in Stough ton's administration, passim. He was during 
this time, also, chief justice of the Superior Court of Judicature, and Judge of 
Prohate for Suffolk, wlience issued all the precedents of probate forms. Un- 
doubtedly he received assistance from others ; but there is merit in knowing 
how to select good advisers. 




l&j^g^ ^^'^l^^ B^m^:J}o^mo: 











^'/^#t-^^ 



mintt of tin 





^\|[ade and Faffed 'by the Great and Geneml CoUii^v^;:^^ ' 
.: ^^ ^ ^ AlTembly of Her M^efty V: Province ot^^^^lTachufetts^ 

b^v m'ilt^el|)-^€tlgiaW?H^^ the i7tlt v 

Day of iIDctabCt% I 7 I ^i- ^ '. ^ \ . , - , 

An Ad to Reve|fe the A^ajpd^^^^ 

• •^for|^^«ryo«g/^jand'6thei^ for Witchcraft. 

ORASmUC HiHin fbi Tear of onr Lor J One Ihcujanei . 
S^x F:/undHd HheiyTwQ^ Several Towks mthin thi$ Proi^ 
ruifjce were Infefled tvitifia hortible Witchcraft f r l^i^S^JJtm 
€f Devils ; And ctt a Special Ceurt of Oyer a)id Termner : 
hffl^CH ^/*5alem> i« tkt County of Eftek in the /am T^ar 
OneThot^fand Six Hundred Ni^ietyTwo^Gcotgt Burroughs V/^^^^ 
Jol]p ProtSerj Geor|e Jacob, Johri Willard, Gile^C^ 





I Carrier, Abigail F^kncr. Anne'?^ 'MDc'cca gahiea?^ 
Poft, and Mary Lacc\%. m^hf'Andovir : Mary Bradbury 



Martha^ 

Mary Poft, and Mary Laccy^. "^hf'Andovtr : Mary Bradbt|ry^ 
I?/ Sdlhlury .• tfi?^ DorcaS Hoar pf Beverly 5 ffVre /eyeraSy j%- 
di^edy Ccnviiltd and Jfy\4incd of WUchcrhftyandJotne of thcmpp 
to Dtdth^ Others lyingjlillnndtribe like Sentence of the ^^^^^^ 






r^^ >.^? 



''*^*^>^^ 








'i!fi/i! 



%VcoMnc:t of tl)t 





^fade and Faffed 'by the Great and C^er4Co|X.^.5;^^j::'"' 
.^^ " "^ AlTembly of Her Majefty*?^ Province' ot.'f^^^ffachufettsi. 
'Bay m-J]5et|)--Ct1glanf;-Yia^k-;Wttbn the i-j^ -v, 

Day of £)ctaDcr, 1711. ■,,/• . - , 

. . ^^— — ;-" — ^^"T^tfe:^^^ 

An Ad to Reverb tte Attajpte^^ ©f ^ 
• •^^or|^^i^ry0«g/i?jana'6^ for Witchcraft: 

ORASMUC Hoi in fht Tear cf onr Lord One Jhoujand . 
Mx Hundred WneiyJm^ Several Towm mthin this f^ro^ 
vhce iverc Infcfled tmth'^a horrible Witchcraft 4fr1^^^^ 
€f Devils ; And at a Special Court of Oyer d^d Termner : : 
hoi^erf afbalcm^ in tk^ County of Efkk in thefam T^ar 
One Thoufand Six Hundred Ninety Two. George Burroughs V/M^^^ 
Jol]p ProcScrj George Jacob, Johil-Willardj Gile^Core, and 




Martha- Carrier, Abigail F^kncfj^ Anne toiler, 'Mcetca Earned;. 
2vlary Poft, and Mary Lacc}%. \^pp Andovir : Mary Bradbt|ry^ 
0f Silfshiry s ahd DorcaS Hear pf Beverly 5 Were fevtraSy Jn^ 
di^ed^ Ccnvtfied andM^ained of Witckcr'aftyand fotne of thcmpjtt 
to Dtathy Others Ijingfliiiundtribeliike Sentence of the fzidC^^ 
andliaile to have tjje famk 'Executed upon them. 



\nuo ucgl^l .ANN^t,Eeglni' Decimo. 



The In^ueftce aiid EiiiCtgy 'of t|^^ at that 

time atSing irf^-and upb|^^i16?c,i¥h^^^ Ptincipai Acculers 

aud WitncifciSj proccedix^^P^^^'f^as i^^ a Pisofccution to be had 

01 Perfons of Ano\\?1!' (tind p^iod l<epuEad0ii> which caufcd 
V: great Diffatisfadiouan'if^top fq be pur thereunto, until Their 
^'JajefliesPleafurc il^ouk^t be unown therein.^ 

-And upon aRepr^C^nraaoaciKTCofaccoriiingiy madej Her late 
Ma.^cfly Queen M A KT tbr '^-ortd, of bJcilid Memory, by Her 
Roy^^I Letter given at B^ i Whitehall the Fifteenth of 

J^prL. 1 693. was Gr^iouli^^ I ca^d to approve the Care and 
Cir^to^fpedtion rhcreih^; and roiK^jl and Require that in all pre 
ceeOTngs agaififlPcrfoB. Accuic i for Witchcraft, or b^ing Pofiet- 
ihdhf the Devil, the j^reareil Moderation, and all due -Circum* 
ipe^ion be. yicd^ fo far as the fame may be Without Impei^^ 
mam ro chc ordinary Coiirfc of Jufticc. 

^ And fbme pT the Principal Acculcrs and Witness in thofe dark 
*!jf^ i'^vcrc r^olccutipns h<i;vc fuko difcovcrcd thcmfelvcs to be 
^ croons of Proflrgatb and Vicioujit Convetfation. 

] i/fok rii^ki^^^^'erith^i and Buh of fever at of the faid Ferfon\.^ 
mdofthe (^hildHn'of cthtrs of them xvhofe Parents were Executed, >' 

:^e tt w^ttlmt^ mih €natteD Dr ^t0 €xttiimtf tfie 

^QUvmm^mncil^auii-MtptzUntatm^^ in Mineral 

^'J^mm^'f^t^^ Judgments and Attainders agamft 

ithe iliQ BWr0ugh%;'}ohn Pr&tlfr^ George Jacoh^ John WzUara, 

€fk$^i^fr^^ad.\' v ' CW/?, Rthecci' Nmje^ Sarah Goody Elizalehy 
^^MpiyMmf^a^ Sarah Wild, AhiqaUHMs, Samuel War dell, Mary 
Parker^ ^r^ha CaHieryji^iggiil Faikner^AnntFcJier, Rebecca Fames ^ 
Mmy P0ft\ Mary l^acey^ Mary BraSur)/imd Dorcas Hoa^znci lvct\ 
of rh6n\5^3^;.4ad^h Made and i5ee%red to k: 

7sj> r- ...n^.^.^jj fQ aii intents, Condrudions and Purpofes waatfo 
o luv'h Convjdions, Judgments or' Attaindiersliad evci 
jgiycn. And that no Penalties orfcrfeirutespf Goodv: 
'beby.qu: laid Judgracnts and Attaiadcrs> or .cither ct 
)r,incurr'd,^,^ ' ' .. V^ , 

1.4^'^-^4'^-or Cuilonito the concr.iry notwithflonJinr 

ieiifF^P^^^^ G^tr^^or other Oificc-r ihca Lc 

'the Bj^ecKiol^'^tnaryefped^^ O.^iccs, 




l?r nfc^d b'/ 3X GreA}f^ Printer x'o ^ His ExccUcr 



The iiilii^efe aftd Em^gyj^^ t|i&^^^ifit^iil.-gr$a^' at that 
time acting inf^a^id upb^ jifblVi^ l|Q^'^er^, r^^ Principal Accufers 
af,]d WknctftSj proceediii^) faf^as ra a Pt^fecution to be had 

of Perfons of ,kno\\# ^q,nd pood l(cputanan> u^hich caufcd 
; great Diffatistadiolf 3^'^ fop fa be par thereunto^ until Their 
' Jajeflies Pleafure ' 're &novvn therein.^ 

.And upon aR«pr?^ij;riuiriOD^dHTCofaccoaiingly made, Her late 
Ma.'cfty Queen MJ R'T tb^ '^e-orid, of WefTed Memory, by Her 
JR^yMiXetter gsvea at H^ r Whitehall tho. Fifteenth of 

JiprL: \6^y was Graciouli^; „ Tlea^d to appxove the Care and 
CirCj^io^fpedlion thcrei^f; and to JiJili and Require that in all pre 
ceeOTngs agairifi Pcrfoii:. Acculc : for Witchcraft, or h^ing Poffc^ 
ledbjj' the Devil, the ^^reatcil Moderation, and ali due; Circurn^- 
ipedion be. yicd^ lo far as the fame may be ^without Lnpco*^ 
mam re ihc ordinary Ccurfc of Jufticc. ^ 

Atid fbme. oT the Principal Accylcrs and Witness inthofe dark 
and^ llvcrc P^olecurions have firt^c difcovcrcd chcmfeives to be 
^^C£^^ons of Profligatb and Vicious Converfatidn. 

^S '■ '•^"'^ ^ 



j K.yj^^fir7yf?*j;^ff^^^'erith;i a^aS/dt of feveral of the faU Ferfonl.^, 
knd of th^Onidnn 'of ethers ofihenl 'cohofe Parents were Executed. ' 

^That't^e *\^^^pnvi6tions, Judgments and Attainders agamft 
the Md Bshrpttghs;f&hH Pro^ifr, Geerge Jacol, Johrt Wtllara^ 

Giks t^ffr^jitidv / ' CVrif, Rthcca Nmfe, Sarah Gaody Eltzaleib 
ihp'Mmi0aflt% Bmah Wild, AhhailHohhsy Samuel WardeU^ Maty 
Fatker-^ Martha Camer^Ahig^ii FaikntflAnntttfier^Rehecca Faroes ^ 
Mafy PofiyMary Lacey, Mary BraSury^-md Dorcas H^a^^^^nd every 
vM'rh6m,vB«-'^^^d lKreby,^?a Rcvcrk^ Made and: !Dcc%ed to be 
Xsf^l! '-""-''oid ro a! ! intents, Condrudions and Purpofes wluitro 

) iiKh Convidions, Judgments or' Attaindfersliad evci 
% giycn. And that no Penalties on pcrfeitutes pf Goods 

beby.thelaid Judgrricnts and Attatadcrs, or^cicher ci 

,4- rCuilonito the contrary notwithflwnJinF 

iatffj^ijL^o^ifaWej Goj^ri^ior other Olliccr ihcu l.c 
riic Execution'*':^ tlveirrcfpedivc O.^iccs. 




W^xtz^AM B^Qfun^ Primer x'o His Exccuc'. 



1883.] WITCH-TEIALS IN MASSACHUSETTS. 285 

nals of England or her colonies, if it springs from the belief 
that a more humane and rational course of procedure might, 
in that case, have been expected. 

Against Mr. Moore's third conclusion, I not only assert 
confidently that the act for reversing attainders was actually 
passed, but I offer to the Society, for our Proceedings, the 
use of heliotype plates of the act itself, printed, in 1713, by 
" B. Green, Printer to His Excellency the Governour and 
Council." 

As I am partly responsible for Mr. Moore's opinion that 
this act was never passed, and as he has not traced the prog- 
ress of the attempts that were made to enact it, which he 
supposes to have been abortive, I will endeavor to give, in 
full, from the records, the legislative proceedings for compen- 
sating the sufferers, and to follow the progress of this act 
from the inceptive petition to its final passage. 

From a word and figure, cancelled in the following petition, 
it appears that it was prepared to be presented at the October 
session, 1708 ; and, by another cancelled word, it appears 
that the petitioners were not all willing to profess their belief 
that the judges and jurors did what the}^ thought was right, 
in that *' hour of Darkness." The petition was presented to 
the Council, in the May session of 1709, and is as follows: — 

" To his Excelency the Gouenor and y® Honarable Counsell and 

Genarall Asembly for y® Prouince of ye Massatusetts Bay in New- 
May 25th 
England Conuen,d at Boston Octobor 170^ 

The Humble Adress and motion of Seueral of y® Inhabitants of y® 
sd Prouince some of which had their near Relations Either Parents 
or others who suffered Death in y® Dark and DoUful times y* past 
ouer this prouince in y® Year 1692 under y® suposition and in y* 
Gloumy Day by some (thought prou,d) of Being Guilty of wichcraft 
w*'^ we haue all y® Reson in y® world to hope and beleiue they were 
Inocent off. and others of us y^ Either our selues or some of our Rela- 
tions haue Been Imprison'd impared and Blasted in our Reputations 
and Estates by Reson of y® same, its not our Intent Neither Do we 
Reflect on y® Judges or Jurors Concern^ in those Sorrowful! tryals 
whome we hope and Boloiuo Did y* w*"^ they thought was Right in y* 
hour of Darkness, but y* w"^^ we moue and pray for is y* You Would 
Pleas to pass some sutable Act as in Your Wisdom You may think 
meet and proper y* shall (so far as may be) Restore y® Reputations to 
y® Posterity of y® sufFurers and Remunerate them as to what they 
haue been Damnified in their Estates therby we Do not Without 
Remors and greif Recount these sorrowfull things But we Humbly 
Conceiue y* we are Bound in Consience and Duty to god and to our- 
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selues Relatiues and posterity and Country Humbly to make this 
Motion praying God to Direct You in this and all Your Weighty 
Consultations. — 

We subscribe Your sorrowfull and Distrest 
Supliants 
Philip English 

John Tarbell 
John Parker 
Joseph Parker 
John Johnson 
Francis Faulkner 



IsACK EsTEY sen 
Beniamin Procter 
John Procter 
Thorndik Procter 
George Jacobs 
William buckly 

lOHN NURS 



Isaac Estey 
Joseph esty 
samuel nurs 
Beniamin Nurs 
John preston 
SAMUEL Nurs iu 
William Rusell 
Francis Nurs 
Georg Nurs "* 



The following votes were thereupon passed : — 



Petition of 
Isaac Easty &c 



Order thereon. 



Bill for Reversing 
attaindrs for 
Witchcraft. 



^'Thursday June 9, 1709. . . . Upon Reading a Peti- 
tion of Isaac Easty John Nurse &c in Behalf of them- 
selves & divers others, who them selves or their Relations 
were prosecuted in the Time of the Witchcraft in 1692, 
Praying to be restored to their Reputation, And to be 
Remunerated what they have been damaged in their 
Estates ; 

Ordered that a Bill be brought in for Restoring them 
accordingly." f 

"Fryday, June 10, 1709. ... A Bill to Reverse the 
Attainders of several Persons for Witchcraft. Read 
three several Times Debated & Pass'd : — The Names 
of the Persons to be inserted by the Agreement of both 
Houses." J 

What debates ensued upon the introduction of this subject 
can only be imagined. It is to be inferred that the feeling in 
the Council that the attainders should be reversed, and some 
pecuniary reparation made to the sufferers or their represent- 
atives, was general. Stoughton, who never repented of his 
connection with the trials, had been dead eight years ; and 
the Mathers, though still professing unshaken belief in de- 
monology, had long adopted the prevalent opinion that the 
Devil could assume the shape of innocence, and they had not 
withstood the reaction, which had become almost universal, 
in favor of some, if not all, of the accused ; and their opin- 



* Mass. Archives, cxxxv. p. 125. 

t Council Records, vol. viii. p. 454. These records are improperly marked 
" General Court Records," but they are, strictly, the legislative records of the 
governor and council. The series referred to is that belonging to the State 
Library except when otherwise designated. 

I Ibid., pp. 454, 455. 
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ions, though not so authoritative as formerly, were still of 
great weight even in " high places." 

The bill that was reported, or ^' brought in " under the 
order just mentioned, was, undoubtedly, identical with the 
act which was finally passed, except that it did not contain 
the names of the persons attainted. Having reached this stage 
it seems to have been dropped, for the session ; but, from the 
following entry, it appears that it was revived at the October 
session, and sent to the representatives, for their concur- 
rence ; — 

"Wednesday, Nov. 9, 1709. ... A Bill pass'd at the Session of 
this Court in May last for Reversing the Attainders of ... . Ar- 
raign'd & Convicted of Witchcraft, was again Read Voted to be 
Revived & sent down for Concurrence." ^ 

What followed the passage of this vote, during that year, 
appears only in the vote of Oct. 27, 1711, hereafter given ; 
for the House, at that time, did not print its journals, and 
there is no other known record of the separate doings of the 
representatives. In the vote referred to, the bill is declared 
to have been passed to its engrossment by the House in 1709 ; 
but whether at the October or February session does not 
appear: probably at the former. During the first session of 
the next year the bill thus passed by the House reappears 
in the Council, and the following entry shows that, with it, 
the House sent up an order for a joint committee to complete 
the bill by inserting the names of the persons attainted, and 
to ascertain and report what money should be allowed to 
them or to their respective representatives in compensation 
for their losses in the witchcraft persecutions, and that this 
committee Avas appointed : — 

"Tuesday, June 27, 1710. ... A Bill pass'd in both Houses for 
Reversing the Attainders of Persons condemned for Witchcraft in 
the Year 1692 ; left Blank for Inserting the Names of the several 
Persons; 

Voted a Concurrence with the Representatives on the following 
Order annex'd thereto ; viz, — Ordered that John Burrill, Nehemiah 
Jewett Esq'^ & M'' James Barns with such as the Hon^!® Board shall 
appoint be a Committee to Inquire into the Names to be inserted into 
the Bill, & what Damages they sustained by their Prosecutions & 
make Report to this Court; And John Appleton & Thomas Noyes 
Esq" nominated to be of the s*^ Comm*^^" f 

* Council Records, vol. viii. p. 508. 

t Ihid., vol. ix. p. 49. In this instance I have copied from the series in the 
Secretary's Office ; the entry there being more complete and evidently more 
correct. 
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No further traces of the bill have been found in the records, 
until the fifth legislative session of the next year, when the 
following entry occurs : — 

"Oct. 27, 1711. A Bill for reversing the Attainders of George 
Burroughs & others for Witchcraft, pass'd by the General Assembly 
at their Sessions 1709, to be Engross'd ; & a Committee to consider the 
Names of Persons to be inserted, & upon their Report now inserted, 
was again read & Pass'd to be engross'd." * 

This bill had been kept alive by virtue of a general order 
passed the last day of the second session of 1711 continuing, 
all unfinished business to the fall session. It was now again 
passed to be engrossed in its complete form. 

Let us now inquire into the doings of the committee to 
whom the bill was intrusted by the vote of June 27, 1710. 

After notice to the petitioners and all others supposed to 
be interested, this committee met at Pratt's Tavern in Salem, 
on the 13th of September following their appointment,! and 
seem to have found the business of preparing a list of 
the names of the persons attainted and of ascertaining the 
amount of compensation that would be satisfactory to the 
claimants, so far advanced that they were able to agree upon 
and sign a report the next day. J This report is the same 
that was accepted by the General Court in October, 1711, 
after slumbering somewhere for more than a year. 

An examination of the court files, at Salem, furnishes a 
probable explanation of this expedition on the part of the 
committee. Soon after their report was accepted, Major 
Stephen Sewall, who had been the clerk of the Special Court 
of Oyer and Terminer, and who still continued to hold the 
office of clerk of the courts in Essex County, was appointed, 
by a large majority of the claimants to whom damages were 
awarded, to act for them in the business of collecting the 
same from the province treasurer.§ Nothing is more likely 
than that he, having the custody of the records of the court, 
and, doubtless, well remembering the persons and circum- 
stances connected with the trials, had not only solicited the 
appointment of attorney, but had been active, in helping 



* Council Records, vol. ix. p. 136. 

t Their original report bears date Sept. 14, 1710, but the record gives it one 

year later, which was but little more than one month before it was acted upon 

by the General Court. The former, however, is undoubtedly the correct date. 

I See Appendix D. The original report, printed in Mr. Moore's appendix, 

does not show the recorded signature of Dudley approving of the resolve. 

§ See Appendix B. 
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along the suit for redress, from the beginning, and had thus 
been able to prepare and lay before the committee the list, 
which, coming from so trustworthy a source, and not being 
objected to, was adopted by them without further inquiry. 
This attorneyship of Major Sewall was not performed gra- , 
tuitously; and the emoluments arising from it were, no 
doubt, a tempting inducement to one who got his living, 
largely, from official fees established upon a more moderate 
scale. 

It is not a little surprising to find after the agitation of 
this subject before the legislature had continued so long, and 
after the committee had had such ample opportunity, both 
as to time and evidence, that the names of seven persons 
clearly within the intention of the act, were overlooked and 
omitted. Some of them probably had not retained the 
services of the clerk ; and the committee ascertained their 
names when it was too late to secure for them the benefit of 
the act, and a share in the appropriation ; but the omission 
of others requires further explanation than the records 
furnish.* 

The committee marshalled the claimants into three classes : 
first, the representatives of those who were executed ; second, 
those who were condemned but not executed ; and, third, 
those who suffered imprisonment but were not condemned.f 
To the first two classes they awarded the full sum finally 
claimed by each. The amounts reported were, to be sure, in 
some instances, somewhat less than the statement of loss first 
exhibited by the claimants ; but, upon conference with the 
committee, the respective demands, it appears, were '' mod- 
erated," to the mutual satisfaction of the claimants and the 
committee. J The claims of the third class were wholly re- 
jected, as not being within the purview of the order of the 
General Court. The demand of Philip English, who suffered 
enormous damage, but whose claim for compensation rested 

* The names omitted are Bridget Bishop, Susanna Martin, Alice Parker, 
Ann Pudeator, Wilmot Read, Margaret Scott and Elizabeth Johnson, Junior. 
Abigail Faulkner, Sarah Wardwell, and Elizabeth Procter had already been 
exonerated by the act of 1703, which Mr. Moore has given us in full, and accu- 
rately collated, in his Appendix. The reasons for including either of them in 
the present act are not obvious. Mrs. WardwelVs son Samuel applied to have 
her name inserted, but I have discovered no such effort in behalf of Mrs. Proc- 
ter. Mr. Upham does not include Elizabeth Johnson*s name among those that 
were omitted ; but she was attainted, and formally applied to the committee 
for the benefit of the act. Her petition, however, came too late. Her attainder 
therefore still remains unreversed. See note t p. 294, infra. 

t See Appendix C. 

\ See Appendix D. 

37 
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upon peculiar grounds, hereafter explained, was not passed 
upon by the committee, but reserved for the future considera- 
tion of the General Court.* 

We have now reached the record of the passage of the bill 
to be enacted, which is as follows: — 

"Nov. 2, 1711. The engrossed Bill to reverse the Attenders of* 
George Borroughs & others for Witchcraft ; Pass'd in the House of 
Represent^^* Read & Concur'd to be Enacted." f 

Here we encounter a doubt which cannot be wholly re-, 
moved without reference to external evidence. While the 
record is express as to the enactment, it does not show that 
the bill was signed by the governor. Did the governor sign 
the bill? 

I have acknowledged my share of responsibility for Mr. 
Moore's conclusion that the act for reversing attainders, &c., 
never became a law ; J I did so, inasmuch as the absence of 
the title of this act from the edition of the Province Laws 
now being printed by the State was, I am informed, regarded 
by him as a conclusive confirmation of the result of his 
inquiries upon the subject in other directions. The story of 
this omission is as follows : — 

The care of compiling and editing the materials collected 
by the Commissioners on the Province Laws was, by the in- 
dulgence of my learned associate, intrusted solely to me, 
who alone am responsible for whatever avoidable errors the 
work contains. When, in the course of this labor, I reached 
the year 1711, I found the titles of several acts recorded in 
the legislative records of the Council as passed that year, 
which did not appear, from any evidence immediately accessi- 
ble, to have been signed by the governor and sealed with the 
province seal. I, therefore, in a note,§ ventured to express 
the opinion that probably they were never enacted. But, 
before the book had gone to the bindery, I received from Mr. 
Sainsbury, who previously had searched the Public Record 
OflBce in vain for any evidence of the passage of these acts, 
copies of three of them, which will be found in the postscript 
appended to the volume alluded to ; and a fourth act, com- 
pleting the list, was generously furnished the Commissioners 
by Mr. Moore, to whom they are indebted not only for ready 

* See p. 294, infra i and Appendix C. 
t Council Records, vol. ix. p. 140. 
X Supra, p. 285. 
§ Province Laws, vol. 1. p. 686. 
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assistance on all occasions, but for the most hearty and appre- 
ciative encouragement. It is in view of these facts that I 
claim a share in whatever censure that indefatigable scholar 
may have incurred by relying too implicitly upon my incau- 
tious expressions. 

The copy of the printed act for reversing the attainders, 
which is believed to be unique, is not the only evidence, be- 
sides the entry last quoted from the records, of the passage of 
the act ; for the record further shows that Dudley consented 
to the vote accepting the report of the names to be inserted in 
the act. * As this report siipplied all that was wanting to make 
the bill, which had passed the several stages of legislation, 
complete and ready for the executive approval, it is not 
unlikely that the secretary of the province, in making up his 
records, supposed that this minute of the governor's assent 
to it was tantamount to the special entry of consent which 
was generally, but not always, written either immediately 
after the record of the vote of the passage of the bill to be 
enacted, or with the list of approved acts sometimes placed 
at the end of the record of the session. f 

This act having been passed and the required sum appro- 
priated, a warrant in due form, for drawing the money from 
the treasury, was issued by the secretary and signed by the 
governor, December 17, 1711. J 

In regard to the fourth and final conclusion which Mr. 
Moore apparently draws from his examination of tlie sub- 
ject, it seems to me that he has overlooked the fact that the 
"payments of money " which, he says, " appear to have been 
made to various parties interested," —- amounting in the 
whole to the very considerable sum of £578 12s., — were 
not accepted merely as a compromise of larger claims, but 
were intended to be a fair equivalent for the forfeitures, 
fines, and amercements of those who were attainted ; and 
that the amounts were amicably ascertained and fully agreed 
to, as such, upon a conference between the claimants and the 



* Council Records, vol. ix. p. 134. And see Appendix D, infra. 

t As further evidence that the act was passed, we have the declaration to 
that effect of those who united in appointing Stephen Sewall to collect the com- 
pensation awarded to them by the committee, in 1711 (Appendix B), and also 
their request that he procure a copy of the act. From this copy, which is in 
the handwriting of secretary Addington, or one of the clerks in his office, and 
which —agreeing almost exactly with the act as printed in 1713 — still remains 
on the court files at Salem, Woodward had the impression made to which Mr. 
Moore alludes. 

X A copy of this original warrant, in the handwriting of Stephen Sewall, 
remains on the court files at Salem, and is given in Appendix E. 
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committee.* The attainders appearing to have been un- 
founded, and the proceedings thereupon unjust to the accused, 
it was a noble and generous act of the legislature, however 
long postponed, to restore the whole of what, though forci- 
bly taken from the accused, had enured to the crown, for the 
use of the province, under the forms of law, and in strict 
accordance with the established practice in cases of felony, 
and for which, therefore, the petitioners had no legal re- 
dress. The amount thus repaid from the public treasury 
exceeded one fortieth of the province tax for the previous 
year, which, itself, was one of a series of necessary exactions 
unusually burdensome on account of the extraordinary ex- 
penses of Queen Anne's war in which the province took so 
important a part.f 

Our sympathy for the sufferers should not lead us into 
the opposite injustice of condemning the legislature for not 
laying upon the people — those who were opposed to, as w^U 
as those who incited and approved of, the proceedings at 
Salem — a pecuniary burden which it had no moral right 
to impose. Even in the present enlightened age no legisla- 
ture in Christendom would for a moment lend a favorable 
ear to the supplications for pecuniary redress, of persons who 
had been legally imprisoned on criminal charges, and subse- 
quently acquitted, or discharged as innocent. And however 
much we may wish that all the unhappy victims of that terri- 
ble infatuation had received ample recompense for loss of 
time and property, to say nothing of mental and physical 
suffering, and the social deprivations attending virtual out- 

* The book of records of the Court of Oyer and Terminer, if there ever 
was one, is not known to be in existence. In such a book, or the minutes or 
docket thereof, we should expect to find the originals of the estreats of fines, 
forfeitures, &c. It is possible that the estreats may be preserved elsewhere ; 
but I have not seen them, and therefore assume that the amounts of damages 
found by the committee substantially agree with the amount found by the 
judicial authorities, upon proper inquiry in each case of attainder. See Ap- 
pendix C 

t This grant to the sufferers was not the only pecuniary burden to which 
the public was subjected by this expensive folly. The records of the Superior 
Court contain an order passed at a session held, by adjournment at Salem, 
Dec. 12, 1692, approving of a schedule of expenses amounting to £130 Os. lie?., 
and ordering the court of sessions to lay an assessment therefor upon the county, 
which was done accordingly. Copies of the schedule and of the order to 
the court of sessions remain on the court files at Salem, and have been printed 
by Woodward. In addition to this sum to be assessed, two grants were made 
by the legislature in 1692, — - one of £40 to Stephen Sewall, the clerk of the 
Court of Oyer and Terminer, for necessary charges of the court, and another to 
Mrs. Mary Gedney, innkeeper, for entertainment of the magistrates, jurors, 
and officers of the court. These, with the later grants to English and Rich, and 
the expenses of the various legislative committees, amount to a total of £1046 
7s. 2d. 
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lawry, and however hard it may seem that the petitioners 
should have been denied, there can be no question that the 
course of the committee, with regard to the rejected claims, 
was in precise accordance with the universal practice of the 
present day. 

That the committee performed their duty hastily and per- 
functorily appears by the omission, from the act for revers- 
ing the attainders, of the names of some of the principal 
sufferers, as already noticed. It is further shown by other 
circumstances, — notably by their failure to ascertain the 
Christian name of Good wife Corey, which appears in the files 
of the court, and which was known to her husband's children, 
who were among the petitioners for redress. Through the 
negligence of the committee in another particular, Thomas 
Rich became a supplicant to the legislature for compensation, 
as late as 1723, as Mr. Moore has shown in the carefully col- 
lated extracts from the records, which he has printed in the 
appendix to his article. Rich was the only surviving son of 
Goodwife Corey by a former husband ; and the Corey family 
who received compensation in 1711 were not her children, 
but the children of Giles Corey by a former wife, or wives. 
When, therefore, upon the petition of Rich, these facts were 
made plain to the legislature, years afterwards, the House of 
Representatives, anxious to do equal justice to all for whom 
compensation was intended, made him a grant of <£50, as 
the proper representative of this unfortunate woman ; and 
this grant does not appear to be less than he claimed or 
expected. 

The descendants of George Burroughs, however, whose 
supplementary memorial Mr. Moore also prints, had no 
proper claim. The legislature, in 1711, awarded to the 
widow and other representatives of that excellent and truly 
pious victim of superstition, the sum of £50 — that being ' 
the entire amount of their own estimate of their direct dam- 
age, and all they asked for. This was apportioned among 
them, at the time, evidently to the satisfaction of all, as the 
receipts on file show.^ It is not too harsh to say that it was 
the duty of the committee, in 1750, to report against reconsid- 
ering a claim thus fairly settled, and the reopening of which 

* There was some dispute between the children of the former wives of Bur- 
roughs and his widow — who had been married to one Hall and took her own 
child with her to her new home — as to the equity of the apportionment, but 
the dispute seems to have been ended by the final award of the committee. 
See the receipts in Appendix F, from the court files in Salem, — inaccurately 
printed by Woodward. 
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would have furnished a precedent for a general and formid- 
able assault upon the province treasury.* 

The failure of the committee to report any allowance, in the 
cases of Bridget Bishop and Elizabeth Johnson, which were 
clearly brought to their notice, is unaccountable. Whatever 
may have been their reasons for the omission, however, the 
fault is not chargeable to the province, or to the legislature, 
as a body.f It nowhere appears that the claim of any alleged 
sufferer was unheeded by the general court down to the time 
of the last application in the enlightened period of the admin- 
istration of Shirley and P hips. J 

Philip English's case has been mentioned as exceptional.§ 
I have said that the committee did not include his claim 
among those adjusted by them, but referred his application to 
the special consideration of the general court. || As compen- 
sation for the damage suffered by him, the legislature voted 
him, as late as Nov. 10, 1718, the sum of .£200 in full satis- 
faction.^ From the schedule of losses presented by him to 

* The memorialists were probably encouraged by the spirit of liberality, not 
to say extravagance, prevailing in those flush times when the ruinous collapse of 
an inflated paper currency had been prevented by large remittances of silver 
from England in reimbursement of the expenses of tlie operations against Cape 
Breton. I will add as an item of possible interest, in this connection, that while 
neither the records nor the papers preserved in the court files show how Thomas 
Newman, Abiah Holbrook, and Elias Thomas — the memorialists in 1749 — were 
descended from their abused ancestor, there is little doubt that Thomas was the 
son of Peter Thomas, who married 'Elizabeth, the daughter of Kev. George Bur- 
roughs, and was, therefore, the uncle of Isaiah Thomas, the founder of the 
American Antiquarian Society. 

t It does not appear that claims presented in 1711, on account of any 
other sufferers, were rejected. The claim of Edward Bishop, who estimated his 
total damage — remote and consequential, as well as direct — at ^100, was 
classed by the committee with those of ** persons imprisoned and not condemned,'* 
which, as has been said, were wholly excluded. It is possible that none of his 
wife's property was forfeited, which would account for the fact that no compen- 
sation was awarded to her representatives. This may also have been the case 
with Elizabeth Johnson, junior, whose brother Francis was a petitioner ; but that 
these and so many others were omitted from the act seems insufficiently ex- 
plained by the supposition that they were forgotten. See ante, note * p. 289. 

J Notwithstanding the intimation by Oldmixon which Mr. Moore has quoted, 
that the province was beginning, as late as 1741, to repair the " mistake " of 
1692, and Hutchinson's insinuation that suflftcient compensation was not made 
(Ist ed., vol. ii. p. 62, n.), Chalmers, with greater show of reason, on the very 
page from which Mr. Moore quotes his statement that there existed no law in 
Massachusetts for putting supposed witches to death, remarks : " The Assembly, 
however, did justice to the colony and to individuals when at the distance of 
twenty years it granted to the defendants [descendants '? ] of the innocent sufferers 
a compensation for the loss of their estates ; since they could not restore the 
lives which the present frenzy had taken away." — Coll. N, Y. Hist. Soc., 
vol. i. p. 111. 

§ See a7ite, p. 289. II See Appendix C. 

1 I refer, for this and the subsequent proceedings of the Assembly upon appli- 
cations for compensation, to the carefully collated extracts from the records, in the 
appendix to Mr. Moore's article- 
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the committee, at Salem, it appears that they amounted to 
X1183 2s., on account of what he " had seized, taken away, 
lost and embezzled " while he was in prison and during his 
flight, exclusive of the value of household goods and other 
chattels of which he was despoiled, and which he could not 
specify. As, after his arrest, he had been admitted to bail in 
the sum of £4000, and as neither he nor his wife was con- 
victed, he claimed that whatever property was sequestrated 
by the sheriff was unlawfully taken.* 

It is difficult if not impossible at this day, owing to the 
scandalous condition into which the records and files of the 
ancient courts in Suffolk have fallen, and in which they are 
still suffered to remain, to ascertain what proceedings, if any, 
were had against English on account of his flight, or what 
was the condition of the bond he gave for his liberation; but 
the law, loose and uncertain as it was, in most matters re- 
lating to proceedings against felons, seems, at that time, to 
have been so far settled as to have justified him in holding 
the sheriff accountable, as a trespasser, to the extent of his 
interference with the goods of the fugitive, beyond what was 
necessary to inventory them, before the flight was judicially 
ascertained ; while, on the other hand, it is equally clear that 
the flight — the fact being established by verdict of the jury 
of the court of oyer and terminer — wrought an absolute 
forfeiture of all his personal estate. f This was the penalty 
for fleeing from justice, which was itself an offence, and the 
forfeiture incurred thereby was not to be remitted nor the 
forfeited goods restored, even if the defendant* should be fully 
acquitted of the principal charge; nor could the verdict be 
reversed or set aside in any subsequent proceeding, except for 
error of law. 

English seems to have been advised that some of the 
sheriffs doings were illegal ; for he brought suit against him 
for seizing a cow and five swine, in August, 1692, laying his 
damage at fifteen pounds. J In this action he was nonsuited, 
but upon what ground it does not appear ; and thereupon he 
appealed to the Superior Court next to be held in Essex. 
Before this court sat, Corwin died, and the case seems to have 
proceeded no further, although, according to his own declara- 
tion, he received sixty pounds from Corwin's administratrix. § 
English in his application for compensation alleges that the 

* See his schedules of losses, and petition, in Mass. Archives, cxxxv. p. 127. 
t 3 Inst, 232; Hawk. P. C, ii. chap. 9, §§ 27, 54; Black. Comm., iv. 387. 
J See Appendix G, and note t on the next page. " . 
§ Note 11 on the next page. Mass. Archives, cxxxv. p. 127. 
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articles scheduled by him were " seized and taken away 
chiefly by the sheriff and his under officers " ; * but it is evi- 
dent from the records of certain suits successfully prosecuted 
by him against sundry of his neighbors, for helping themselves 
to his property during his absence, that the officers of the law 
were not the only trespassers upon the goods of the fugitive 
merchant, f 

It would be interesting to learn why English, in his suit 
against the sheriff, did not claim heavier damages, — whether 
he was precluded by the certainty that the sheriff had a good 
defence, in that his proceedings except in the small matter 
sued for were strictly legal, or whether it was impossible to 
prove the larger trespass by sufficient evidence, or whether 
there was no prospect of recovering any considerable sum 
on account of the defendant's poverty.^ The pursuit of this 
inquiry, however, even if there were any hope of a satisfac- 
tory res.ult, must be deferred until the files of the Superior 
Court are accessible. 

It is certain that in the suit above mentioned English had 
Corwin arrested and committed to jail on mesne process, § 
and that the entire personal estate of the latter which came 
to the hands of his administratrix fell short of one hundred and 
forty pounds. II Hence it may be reasonably inferred that the 
sheriff had not enriched himself out of the spoil of his neigh- 

* Mass. Archives, ut supra. 

t English V. Pinsent, ex'x, and English v. Robinson, in I. C. C. P., Essex, 
March T. 1696, and also upon appeal in S. C. J. 

I It is said that English sued Corwin for £1500. Whether this report is from 
tradition, or from a wrong reading of the record of the case above described, is 
uncertain. No entry of such an action has been discovered. 

It may be well here to explain another feature of this miserable business, which 
seems not to have beea clearly understood. Mr. Upham has commented with 
severity (See Hist. Salem Witchcraft, vol. ii. p. 472) on the action of the Superior 
Court at the May term, 1694, at Ipswich, in granting Corwin a formal discharge 
from all liability for his official conduct ; but this proceeding was in strict com- 
pliance with the requirement of the act of Nov. 17, 1693, " for passing sheriff's 
accompts" (1693-94, chap. 2: Province Laws, vol. i. p. 127), and was only a 
quietus the date of which, for the want of a general statute of limitations, the 
legislature had fixed as the beginning of a limited period within which suits 
against sheriffs should be brought, and was not intended as a bar to any 
action commenced within two years thereafter. 

§ See the constable's return, on the writ. Appendix G. 

(1 Essex Probate files. Corwin's widow and administratrix twice prayed the 
judge of probate for an extension of time for rendering her account, alleging 
that there remained due £60 3s., which nearly corresponds with the sum that 
English admits he received from her. There is a tradition, which appears trust- 
worthy, that, after his death, Corwin's relatives feared that English would liter- 
ally "take the body " of the deceased, according to the precept of the court; 
and that therefore his remains were privately interred in the cellar of his dwell- 
ing-house, and reinterred,- later, in his garden. The site of his tomb or grave 
can at this day be determined by record evidence. 
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bors, — a conclusion which is confirmed by the finding of the 
court, upon the settlement of his official accounts, that there 
remained due to him, in 1693, a balance of £67 6s. 4td.^ 

Whether Cor win was a trespasser, or proceeded strictly 
according to law, it is clear that the province was equitably, 
accountable to English for no more than it was pecuniarily 
benefited by his misfortune. If the sheriff's proceedings were 
unlawful, then he was personally and solely answerable. If 
his proceedings were legal, then only so much of the value of 
the forfeited goods as was realized upon their sale at public 
auction, according to law, enured to the public benefit ; and 
it does not appear, and we certainly are not justified in as- 
suming, that this exceeded or even equalled the <£200 which 
were eventually ordered to be paid to him. Evidence is not 
wanting to the effect that there was great depreciation of 
value upon forced sales of the goods of the sufferers. The 
children of Giles Corey touchingly complain of having been 
obliged " to sell creatures and other things for a little more 
than half the worth of them," in order to get money to pay 
the sheriff, " and to maintaine our father and mother in 
prison." f 

But I proceed to another topic not discussed by Mr. Moore. 
As we have thus far scrutinized certain criticisms affecting 
the legality of some of the proceedings of the first Special 
Court of Oyer and Terminer of 1692, I may perhaps be 
excused for not omitting to consider another very grave, and 
now very important, statement impugning the validity of the 
court itself, repeatedly made, without contradiction, during 
the last forty or fifty years, by persons whose opinions are 
entitled to the highest respect. 

Originally induced to doubt the legality of the court by 
Hutchinson's remark that, — 

" By the charter, the general assembly are to constitute courts of 
justice, and the governor with the advice of council is to nominate and 
appoint judges, commissioners of oyer and terminer, &c. ; but whether 
the governor, with advice of council, can constitute a court of oyer and 
terminer, without authority for that purpose derived from the general 
assembly, has been made a question," 

most recent writers upon the subject have outstripped him by 
declaring, unequivocally, that this court was illegal, because 

* S. C. J., Essex, May T. 1694, and see note f on p. 296, supra. 
t Mass. Archives, cxxxv. 161, and Hist. Coll. Essex Inst. 1. p. 66. 
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it was not authorize^ by the Assembly.* I am constrained to 
believe that these writers are wrong, and that the doubt 
which Hutchinson records, but to. which he is careful not 
to lend the sanction of his own approval, is entirely un- 
founded. 

The unanimity of these writers is not more remarkable 
than the fact that the lawyers among them are the most 
positive and emphatic in their expressions as to the invalid- 
ity of the commission under which the court was organized 
and proceeded to judgment in those memorable trials. Thus, 
Chandler declares that this court was, " beyond all question, 
an illegal tribunal, because the governor had no shadow of 
authority to constitute it ; " and Washburn, that it " acted 
without any valid authority, and perpetrated by its punish- 
ments a series of judicial murders without a parallel in 
American History." And yet these confident and unquali- 
fied assertions are made notwithstanding the province charter 
explicitly declares : — 

" And Wee doe further Grant and Ordeyne that it shall and may 
be lawfull for the said Governour with the advice and consent of the 
Councill or Assistants from time to time to nominate and appoint 
Judges Commissioners of Oyer and Terminer Sheriffs Provosts Mar- 
shalls Justices of the Peace and other Officers to our Councill and 
Courts of Justice belonging." 

On a casual reading of the charter no difficulty is perceived 
in apprehending the meaning of this clause. There is no 
inherent ambiguity and no necessary conflict with the subse- 
quent clause which provides' for the establishment of courts 
of justice.! 

* Compare Hutchinson, Hist. Mass. Bay, 1st ed., ii. p. 48, with Bancroft, Hist. 
U. S., 1st ed., iii. p. 88 [1840] ; Washburn, Jud. Hist. Mass., 141 [1840] ; Quincy, 
Hist. Harv. Univ., i. 179 [1840] ; Chandler, Criminal Trials, i. 92 [1844] ; Hil- 
dreth. Hist. U. S., ii. 156, 157 [1849-56] ; Palfrey, Hist. N. E., iv. 105 [1875]. 
See also the more cautious statement of Upham, Hist. Salem Witchcraft, ii. 251, 
252 [1867]. 

t '' And wee doe of our further Grace certaine knowledge and meer mocon 
Grant Establish and Ordaine for Vs our heires and Successors that the great 
and Generall Court or Assembly of our said Province or Territory for the time 
being Convened as aforesaid shall for ever have full Power and Authority to 
Erect and Constitute Judicatories and Courts of Record or other Courts to be 
held in the name of Vs Our heires and Successors for the Hearing Trying and 
Determining of all manner of Crimes Offences Pleas Processes Plaints Accons 
Matters Causes and things whatsoever ariseing or happening within Our said 
Province or Territory or between persons Inhabiting or resideing there whether 
the same be Criminall or Civill and whether the said Crimes be Capitall or not 
Capitall and whether the said Pleas be Real personall or mixt and for the 
awarding and makeing out of Execution thereupon." 
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The executive appointments authorized by this clause are 
those of, first, judges of the courts ; second, commissioners 
of oyer and terminer ; third, sheriffs ; fourth, provosts ; fifth, 
marshals ; sixth, justices of the* peace ; seventh, other officers 
belonging to the council ; eighth, other officers belonging to 
the courts of justice. 

It is true that under this clause it belonged exclusively to 
the governor, by and with the advice and consent of the 
council, to appoint the judges and other officers of courts 
already erected by the legislature ; but the issuing a commis- 
sion of oyer and terminer by the executive alone, is not 
inconsistent with the full exercise of the functions of the 
general court, unless we assume that the issuing such a com- 
mission comprises the "erecting and constituting" of a court, 
within the meaning of the charter, which could only be done 
by the legislature.* 

This assumption, it seems to me, is based upon a false 
theory. This theory not only implies that there is a conflict 
between two perfectly consistent clauses of the charter, but 
it cannot be maintained either as being sanctioned by the 
usage of this province, — which, beginning with the first ad- 
ministration under the charter, was invariably the opposite, 
— or by .the authority of English law; and must not, there- 
fore, be supposed to have been entertained by the framers of 
the charter, who were English lawyers, and undoubtedly 
meant to be understood here, as they would be understood 
in England. 

It will be remembered that in England judges are ap- 
pointed by the king, as the fountain of justice, in four ways ; 
1, by writ ; 2, by patent ; 3, by commission ; and 4, by 
charter.! By the first method, the chief justice of the King's 

* In England the distinction between courts held under commissions of oyer 
and terminer, and the established courts at Westminster was fundamental, and 
well understood. Thus Fitzherbert says, *' The writ of oyer and terminer 
should not properly be called a writ; but it is a commission directed unto 
certain persons when a great assembly, insurrection, or a heinous misdemeanor 
or trespass is committed and done in any place. In such case it is the manner 
and usage to make a commission of oyer and terminer, to hear and determine 
such misbehaviour,'" &c. (F. N. B., 110, B.) — and Hawkins, **It seems to be 
agreed, that where a statute prohibits a thing, and doth not appoint in what 
court it shall be punished, the offender may be indicted before justices of oyer 
and terminer, because the king hath a prerogative of suing in what court he 
will. But it hath been adjudged, that if such statute appoint that the offence 
shall be determined in the king's courts of record, it can be proceeded against 
only in one of the courts of Westminster Hall ; because those being the highest 
courts of record, shall be intended to be only spoken of secundum excellentiam."-^ 
PI. Crown, ii. 33. 

t Hale's Analysis of the Law, 19. 
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Bench,* and by the second, the ordinary judges of the estab- 
lished courts at Westminster are appointed ; by the third, 
justices of oyer and terminer, jail delivery, assize and nisi 
prius receive their appointment ; and by the fourth are con- 
stituted the judges in courts of corporations and inferior 
courts. 

Under the last of these forms, namely, by charter, the courts 
of this province were indirectly brought into being ; for the 
charter of the province is their ultimate foundation. By the 
third method, namely, by commission, courts of oyer and 
terminer were, immemorially, appointed in England; and this 
form of appointment, ratified by innumerable statutes and in- 
variable practice, was as much a part of the law of England 
as any fundamental personal right that can be mentioned. 
Parliament had, from time to time, designated from what 
class the commissioners should be selected, but the right of 
nominating and appointing belonged solely to the king, or his 
chancellor — usually by commission, out of chancery, under the 
great seal. Now it is important to observe that the forms of 
the commissions or writs appointing commissioners of oyer 
and terminer were established by long usage, and could not 
be changed except by act of parliament. These forms declare 
the purpose of the commission, define the duties of .the jus- 
tices or commissioners, and fix the time and place for holding 
court, t and the law required obedience from the people and 
the proper local officers to all precepts legally issued and to 
all rules and orders lawfully promulgated by the commission- 
ers for the furtherance of their duties under these commis- 
sions. There was, therefore, in the issuing of a regular 
commission of oyer and terminer, absolutely nothing for the 
legislature to do, even if legislative interference were deemed 
technically essential, except to declare that the exigency call- 
ing for the issuance of a commission had arisen ; and even 
this might be deemed an encroachment upon the preroga- 
tive.J When, however, it happened that new emergencies 
arose for which the common law had made no adequate pro- 
vision, the king was powerless to proceed without the aid of 
parliament, and the latter in that case might, if it saw fit, 

* See Life of Sir Matthew Hale, in preface to his Hist, of Eng. Law, xl; 
and also Lord Mansfield's resignation of the chief-justiceship. — Annual Register 
for 1788, p. 241. 

t The only form of a commission of oyer and terminer that has been dis- 
covered in the records of the province or of the provincial courts is that issued 
in 1698, for the trial of Jacob Smith. See Appendix H. 

X Hawk., P. C. ii., chaps. 1 and 5, §§ 1. Stat. 27 Hen. VIH., chap. 24. 
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grant authority for the issuing of special commissions of oyer 
and terminer, to be conducted under such regulations as the 
parliament might prescribe, but still to be issued under the 
royal seal, to contain all necessary and proper instructions 
agreeable to law and be directed to such justices as the king 
should appoint.* 

Now this time-honored authority to issue commissions of 
oyer and terminer is evidently what was intended by the king 
to be delegated, in the charter, to his representative, the 
governor, in the clause empowering him to nominate and 
appoint commissioners of oyer and terminer. 

Besides the general commissions of oyer and terminer 
under which, together with the four other commissions, — 
of the peace, jail-delivery, assize and nisi prius^ — the king's 
judges always conducted the business of their circuits (and 
besides, a great number of other commissions to which fur- 
ther allusion is not necessary here), it was the immemorial 
practice, sanctioned by many statutes ancient and modern, 
to issue special commissions to hear and determine enor- 
mous crimes, where justice could not be effectually and 
promptly administered through the ordinary tribunals, in 
their regular sessions. f These, however, were to con- 
form strictl}^ to the ancient precedents, and could be su- 
perseded $ if it should appear that the offences to be tried 
under them were not sufficiently heinous ; and the right of 
appointing the justices in these as well as other commissions 
belonged to the crown not only by a constitutional provision 
of the common law, but by solemn and express declaration of 
parliament.§ 

Nor was this power of appointment a menace to the liber- 
ties of the subject, since at these courts not only the attend- 
ance of grand and petit juries was secured, but it was an 
established principle that the king could not, without the aid 
of parliament, grant any new commission whatsoever that 
was not warranted by ancient precedent, however necessary 
it might seem ; and, as all judges derived their authority from 



* An instance of extraordinary special commission of this description was 
that issued under 19 Geo. II. c. 9, for the trial of the Scottish rebels in 1746, the 
proceedings of which were made the basis of Sir Michael Foster's Report and 
Discourses on Crown Law. 

t 4 Inst. chap, xxviii. ; Black. Comm. iv. 271. 

J The form of this supersedeas may be seen in the Register, pp. 124, 125, 
and Prynne, in his Animadversions on the Fourth part of Coke's Institute 
(p. 148), gives the record of another, anno 14 Ed. III. 

§ 27 Hen. VHI., chap. 24. 
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the crown, by some commission authorized by law, so they 
must exercise it in a legal manner.* 

By the Statute of Westminster, the second (A.D. 1285),f 
while " the judges of either bench, and justices in eyre," were 
the only justices eligible to appointment upon general com- 
missions of oyer and terminer, a wider range was allowed in 
the selection of special commissioners, on account of the sup- 
posed urgency of tlie cases in which their commissions were 
issued ; and by subsequent statutes, justices of the- peace, who, 
by their ordinary commissions had cognizance of felonies, J 
were enabled to sit on these commissions '' with others, the 
most worthy, of the county." § 

Such was the state of the English law at the time the 
province charter was granted, and these, it must be assumed, 
were the principles upon which corresponding tribunals were 
to be established in this province. In England, however, the 
king had authority to issue commissions of jail delivery, of 
assize, and of nisi prius, as well as those of justices of the 
peace || and of oyer and terminer; but the governor's authority 
to issue commissions was, by the charter, limited to the two 
classes last named. Hence, whenever, in this province, it 
became necessary to appoint commissioners of oyer and ter- 
miner, with extraordinary powers, — for instance, to clear 

* Hawk., P. C. ii. chap. 1, §§ 8,9. Moreover, courts of oyer and terminer 
were suspended or superseded whenever the justices of the King's Bench held 
assizes in the same county — Hale, P. C. 2, p. 4; Hawk., P. C. ii., chap. 5, § 3. 
As tlie Superior Court of Judicature of this province had all the authority of 
the court of King's Bench it would, unquestionably, have ousted the courts of 
oyer and terminer of all jurisdiction whenever it should happen that the two 
tribunals sat simultaneously in the same county. 

t 13 Ed. I., chap. 29. J Lamb. Eirenarcha (ed. 1610), 653. 

§ 42 Ed. ni., chap. 4. 

II Justices of the peace were judges of record, and held courts of common- 
law jurisdiction in the establishment of which it cannot be supposed and will not 
be claimed that any legislative action was necessary. The exclusive right of the 
governor and council to appoint these justices is clear and unquestionable, and 
if the clause in the charter conferring authority upon the legislature to erect 
judicatories and courts of record is to have the interpretation contended for by 
those who claim that it deprives the executive of all power to constitute in any 
manner a judicial tribunal capable of action, it follows that in this province, 
commissions of justices of the peace were, of themselves, of no more force than 
blank parchment. Such a construction nullifies the authority clearly intended 
to be conferred upon the executive by the charter, and involves the absurdity of 
granting a power and at the same time defeating the exercise of it ; for justices 
of the peace, by virtue of their commissions alone, were not merely conservators 
of the peace, but magistrates whose judicial functions, inseparable from their 
office, were various, important, and well defined by the common law. The 
legislature might have enlarged or diminished their jurisdiction, or, perhaps, 
have transferred the whole of it to another tribunal ; but, until such legislative 
action, it cannot be imagined how they could legitimately have borne the title 
and yet not have had the authority which went with it. 
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the jails, or to try an indictment found by another tribunal, 
or to hear and determine offences not cognizable by them at 
the common law, — the legislature supplied the executive dis- 
ability by an enabling act ; and instances of this kind will be 
presently considered. 

Of course this discussion is strictly confined to the common- 
law tribunals, and therefore what I have said about the limit 
of executive authority under the charter does not apply to 
those courts which derived their functions from the civil law ; 
for it will not be contended that either our probate courts, 
which rest upon no other foundation than a delegation of 
authority from the governor, as the supreme ordinary, with- 
out any enabling act of the legislature, or the courts of 
admiralty, the establishment of which was, in the charter, 
specially reserved to the crown, were illegally constituted, 
and their proceedings void. 

On referring to the judicial records, as far back even as the 
time of Andros, we find that courts of oyer and terminer, after 
the English models, were held in Massachusetts for the trial 
of felonies as a matter of course ; * and, after the establishment 
of government under the charter, that there were no less than 
fourteen such courts,f of which eight were constituted by the 
governor's commission as special courts, in accordance with 
the ordinary English precedents, and without any authority 
from the legislature. Two of these eight commissions were 
issued in 1692, and the last in ITIS. 

Of the remaining six courts of oyer and terminer held 
during the provincial period, two were held by virtue of the 
act of 1696 against piracy and robbing upon the sea ; J which, 
being for the punishment of offences not cognizable at the 
common law, and therefore not comprehended in any estab- 
lished form of commission, required the sanction of the legis- 
lature. Of the rest of these six commissions, the first § was 

* Superior Court records. t Appendix I. 

t Province Laws, 1696, chap. 4. This was, substantially, a re-enactment of 
the act of parliament 27 Hen. VIIL, chap. 4. which allowed offences previously 
exclusively cognizable by the courts of admiralty to be tried by commissioners 
of oyer and terminer and a jury. If the act of parliament extended to this prov- 
ince, the offender, to get the benefit of it, must needs be carried to England for 
trial in some shire of the realm. The province law gave him the same privi- 
lege here. The counsel for Ansel Nickerson who was tried for his life befoi'e a 
court of admiralty in Boston in 1769, claimed the right to be tried by a jury; but 
from the confused and incomplete accounts of that trial, it is impossible to deter- 
mine whether the right was claimed under this act or upon other grounds. 
John Adams had " half a mind to undertake " the publication of the record of 
that case. It is to be regretted that his " mind " was thus divided — See his 
Diary, Dec. 23, 1769. 

§ Province Laws, 1718-19, chap. 19. 
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issued for the trial of an offender already imprisoned upon an 
indictment returnable before the Superior Court, and whose 
case, therefore, could not come under the jurisdiction of a 
court constituted by the ordinary commission, which conferred 
no authority to demand from the clerk of another tribunal, 
the indictment in his custody. In this case, also, as well as 
in the three cases that remain to be considered, the alleged 
offenders had been duly committed to jail, and therefore it 
became necessary for the legislature to enlarge the power of 
the commissioners so as to enable them to bring these offend- 
ers before them. It is noticeable that while the preamble of 
each of these acts recites that the case ought, '' as the law 
stands-, to be tried by a special court of assize," they agree in 
expressly declaring that *' a court of oyer and terminer have 
and can exercise the same jurisdiction and authority in all 
capital offences." 

An examination of all the legislation respecting courts of 
oyer and terminer throughout the provincial period, shows 
that there was never an attempt by the assembly to formally 
establish such a tribunal. The acts amounted only to an 
authorization, or, at most, to a fiat^ that commissions should 
issue ; but the form of the commission and the particular 
directions to the justices were left to the governor in each 
case, in accordance with, or in analogy to, the usual common- 
law precedents. Indeed, any legislative act establishing a 
special court of oyer and terminer according to the common 
law would amount to no more than a mere jiat^ since the 
commission to the justices must, necessarily, conform to 
established precedents. Such an act would not only be 
superfluous, but irregular, because the power intended to be 
conferred thereby had already been, more authoritatively, and 
quite as clearly, given by the charter ; and the legislature 
would transcend its proper functions in attempting either to 
reinforce or detract from the fundamental law.* 

The issuing of commissions of oyer and terminer having 
been found inexpedient, — less, probably, on account of diffi- 
culty in securing proper persons off the bench of the Superior 
Court than on account of the want of system in conducting 
the proceedings and preserving the records of these extraordi- 
nary courts, the extra expense which they occasioned, and 
the perplexities involved in harmonizing their operations with 
those of the regular judicatories established by statute, — 

* See observations of the Privy Council on the provincial act of 1692-93, 
chap. 9. — Province Laws, i. p. 37, note. 
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and, nevertheless, it being evident that some means should 
be provided for bringing offenders to justice in the long vaca- 
tions of the Superior Court,* — the legislature, in 1713, 
passed the *'Act for holding Special Courts of Assize and 
General Goal Delivery." t 

By this act it was made lawful for the governor, by and 
with tlie advice and consent of the council, upon any such 
extraordinary occasion or emergency as would justify the 
appointing of a commission of oyer and terminer, to issue '' ^ 
precept directed to the justices of the court of assize and 
general goal delivery," requiring them to hold a special court 
of assize and general jail delivery. 

Although after the passage of this act no commission of 
oyer and terminer seems to have been issued without the 
concurrence of the General Court, it is by no means cer- 
tain that this act suspended or superseded the authority 
conferred on the governor by the charter. This act was 
so loosely drawn that when a special session under it was 
ordered to be held at York, Feb. 22, 1749,$ the only two 
justices who were able to reach the place at the appointed 
time found not only that they had no authority to adjourn 
the court until a quorum should arrive, but that the acj; 
had given to the court thus appointed a new name, by 
which, it might be claimed, a new tribunal had been estab- 
lished independent of the Superior Court; in which case its 
organization was imperfect in some essential particulars. The 
case for which this court was appointed was afterwards tried 
at a stated term of the Superior Court in the same county, | 
and the law was amended by the passage of the later '' Act 
for holding a Superior Court of Judicature, Court of Assize 
and General Goal Delivery at other times than those already 
appointed by law." i| 

I conclude my reference to the provincial statutes upon this 
subject by adding that the court of oyer and terminer author- 
ized to be appointed by the ^' Act against Jesuits and Popish 
Priests"^ affords only additional proof of what I have herein 



* In some counties, the sessions of the Superior Court were, for years, 
entirely discontinued ; and the stated terms in most counties were held but once 
or twice a vear. 

t 1713-14, chap. 6. 

X Mass. Archives, vols. xxxi. p. 690, and xxxii. p. 1. 

§ The King v. Obadiah Albee, York, June T. 1760. Benjamin Le Dite was 
tried in the same county as accessory, June, 1751. — Eecords of S. C. J., 175Q- 
.51, fols. 31 and 237. 

II Province Laws, 1750-51, chap. 13. 

% Ibid., 1700-1701, chap. 1. 
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maintained. The offence denounced by that act was created 
by it, and was therefore cognizable by commissioners of oyer 
and terminer, by virtue of this statute only, and not at com- 
mon law. Here, moreover, it appears that the authority to 
issue the commission was again given in general terms, and the 
details were left to the executive to arrange, in analogy to the 
regular precedents. And I will add, further, that, at the time 
of the enactment of the statute for passing of sheriffs' accounts, 
to which I have referred in another connection,* and which 
was a standing law of the province for regulating the estreats 
of all fines, &c., in any " special court of oyer and terminer," 
&c., only two such courts had been appointed — one of which 
was the tribunal for trying the persons accused of witchcraft — 
and that the commissions, in both instances, were issued by 
the governor, by and with the advice and consent of the coun- 
cil, and without the concurrence of the legislature. 

Upon the familiar facts which I have thus minutely re- 
viewed, and for the reasons I have given, I think it must be 
conceded that the authority of Phips to appoint tlie commis- 
sion, in 1692, which has such a deplorable record, is fully 
vindicated by the express language of the charter, by the 
invariable practice of the executive department of the prov- 
ince, and by the constant connivance of the legislature, — 
which, in an act that continued in force as late as 1775,t 
established the secretary's fee for writing and sealing such 
commissions at 6s. 8d. each. The court thus constituted had, 
by the common law, all necessary power to issue venires for 
grand and petit jurors — to be drawn and returned according 
to the colonial laws then in force ; to proceed to inquire, hear 
and determine, according to the precept of the commission; to 
compel the attendance of witnesses, and to administer the 
necessary oaths to them and to the jurors and officers of the 
court; to take testimony; to ascertain and decree forfeitures 
and to impose fines and amercements ; and, finally, to pass 
sentence of death. 

There remain, therefore, for consideration only two ques- 
tions: first, were the persons appointed, legally eligible? and, 
second, did the exigency, according to established rules, jus- 
tify the issuing of a special commission ? 

Happily we are freed from all doubt as to the qualifications 
of the judges. By an inspection of the records of the execu- 
tive council, it appears that they were all members of that 
board, and that besides the evidence of superior fitness mani- 

« See note J p. 296, ante, f Province Laws, 1772-73, chap. 42. 
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fest in their holding this high position, to which they were 
called by royal favor, the name of each of them had, previous 
to their appointment upon this tribunal, been ordered to be 
inserted in all commissions of the peace, as a justice of the 
peace and of the quorum in his own county.* 

As to the urgency of the occasion which, it was claimed, 
demanded this exercise of executive authority, I submit that 
charity and common sense alike require that the action of the 
governor and his advisers should be judged by contemporary 
standards, and not according to the high scale of modern 
science, and the fine humanity of modern dealings with crime ; 
and, further, that an error of discretion, however gross, if the 
mistaken action did not transcend the limits of the agent's 
authority, cannot invalidate the act. 

The determining of the existence of the emergency for a 
special commission of oyer and terminer, it must be admitted, 
was the exclusive province of the executive at that time, and 
not ours of to-day ; and, assuming that the act was done in 
good faith, the actors are not amenable to posterity for any 
fault more censurable than an error of judgment. But did 
they err in judgment ? I think not. Our fathers believed 
the Sacred Scriptures, literally ; and the human statutes 
against witchcraft were, according to their belief, specially 
and peculiarly reinforced by the divine command, '' Thou 
shalt not sujffer a witch to live." All the old law3^ers had 
placed this ''horrible and detestable" crime next after treason, 
and at the head of the list of felonies. Here, in 1692, the 
clamor against alleged witches, which even the reverend 
clergy were active in fomenting, was loud and pervading. 
The jails were overflowing with the accused, and with the 
witnesses against them, — some of whom had been incarcerated 
for months, — and new members ot* the diabolical confederacy 
were daily being discovered. 

The charter did not require that a general court should be 
held the first year,! and, until it was convened, there could 
be no establishment of regular judicatories. No adequate pro- 
vision was made by law for reimbursing the marshals and 
jail-keepers their expenses in supporting poor prisoners in 
their custod}^ ; and the charge of maintaining those who 
belonged to families not indigent was ruinous to their 
estates, and burdensome in the extreme to their friends and 
relatives who were called upon to visit them in prison — often 



* Vol. ii. p. 175. 

t Hutchinson's Hist. Mass. Bay, 1st ed., ii. pp. 14, 15. 



808 MASSACHXTSETTS HISTORICAL SOCIETY. [June, 

remote from their homes — and to advaDce the means of min- 
istering to their wants. It was not likely that any legislative 
provision would be made before the approach of winter, and 
it seemed probable that no place of confinement could be 
found sufiicient to contain the multitude that would be held 
for trial by that time.* The offence being fully recognized by 
the law, and the charges legally and formally made, with what 
fairness can it be averred that under such circumstances the 
appointing of a special commission, to release the prisoners, 
by acquittal or conviction, was hasty and ill-advised ? Speak- 
ing from the standpoint of 1692, I think I am not rash in 
venturing the opinion that the authorities were more properly 
chargeable with hesitancy and delay than with precipitation; 
and that if, between the date of the charter and the assem- 
bling of the general court, there was no law against felony, 
and no possible tribunal for redressing public wrongs, the 
good people of this comparatively enlightened province were 
4n a condition of anarchy as unfortunate as the assertion of 
its ever having existed is preposterous. Such a state of affairs 
is inconceivable in any community of Englishmen outside of 
bedlam. 

I think it will be diflBcult, upon the most minute and thor- 
ough examination of this subject, to discover that I have 
omitted any fact that may furnish sufficient grounds for the 
doubt which Hutchinson started. I say started, for it is 
remarkable that neither Oldmixon, Douglass, Neal, Burke, 
nor Chalmers gives any hint that the special court at Salem 
was irregular, — and Chalmers, certainly, if the court had not 
been legally constituted, would not have failed to animadvert 
upon the gross blunder of Phips and his advisers. 

I trust I do not offend when I say, what I hope to be able 
to show conclusively on some other occasion, that Hutchin- 
son, who was not altogether free from the imperfection to 
which the most careful are liable, of sometimes misrepresent- 
ing facts, was, also, astute in the discovery of legal novelties 
that will not stand the test of critical examinatioi;!. Though 
not regularly bred to the law, his reading of legal authorities 
was extensive and critical, but his perceptions were, if sharp, 
•too narrow. He misstated the laws of the colony, both in his 

* '*May 27 [June 6, N. S.], 1692. Upon consideration that there are many 
Criminal Oifenders now in Custody, some whereof liave lyen long & many in- 
conveniences attending the thronging of the Goals at this hot season of the 
year ; there being no Judicatories or Courts of Justice yet Established.'* — Pre- 
amble to the order for the Court of Oyer and Terminer : Executive Records of 
the Council, vol. ii. p. 176. 
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history and as a public oflScer, when he had no excuse for 
error ; and, towards the end of his official career, while he; 
was steadfast in his intention to support the prerogative at 
all hazards, he was, in his disputes with the popular party, 
and in the opinions which he officially expressed, oftener 
wrong than right on matters of law. If he really enter- 
tained the doubt" which, from the importance it derives 
through his mention of it, has been fostered and strength- 
ened until it has ripened into assurance, he was evidently 
mistaken. It is more likely, however, that the passage in his 
history, upon which a modern judgment has been founded 
disparaging the able men to whose management the govern- 
ment of the province was, at first, confided, was prompted by 
his recollection of some of those subtile criticisms to which 
the clauses in the charter relating to the establishment of 
courts and the appointment of judges were subjected, in the 
disputes that were renewed upon the choice of a successor 
to Attorney-General Overing, during the period with which 
the second volume of his history closes. That controversy 
was carried on with great zeal and acuteness, not to say 
acrimony, and doubtless left a lasting impression.* 

I close with some reflections suggested by the solemn trag- 
edy of 1692, and the comments and censures of those who 
have written upon this instructive passage in our annals. I 
cannot conceive why men should ever willingly misrepresent, 
suppress, or forget any of the incidents of an event so impor- 
tant. History, if it is, as is said, philosophy teaching by 
examples, needs to have its practical expositions freed from 
all error, and clear as noonday even to their remotest and 
minutest details. Otherwise the lesson may be profitless ; 
for the slightest departure from truth in one particular may 
open wide an inevitable channel of error. And it is neither 
philosophical nor profitable, it seems to me, to be sedulously 
searching for some individual or class upon whom to fasten 
the responsibility for the errors and wrong-doings of a whole 
people. Lawyers and laymen, as well as clergymen, were 
equally under the influence of the superstitious terrors of that 
day of darkness and delusion. This common responsibility of 



* There can be little doubt that the views which Pownall expressed in his 
"Administration of the Colonies" (p. 72, et seq.) were imbibed through his in- 
terest in these discussions. He says (p. 75) that it is " a maxim universally 
maintained by the colonists, that no court can be erected but by act of legisla^ 
ture"; but the context clearly shows that the courts here intended are fixed and 
established judicatories, and that he had no reference to commissions of oyer 
and terminer. 
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all classes of the community is not, however, to be equally 
apportioned; for the educated men who directed the public 
mind, controlled public affairs, established the courts, and 
administered the laws, made, by accepting their high posts, a 
virtual profession of superior qualifications for instructing 
and governing, and they are, therefore, justly held to stricter 
accountability and to a larger share of blame. There were, 
indeed, a few that were not deluded ; but those who were 
thus happily distinguished from the mass were not confined 
to any particular rank or calling. 

Besides the important aid which the details of this sad 
story afford in the investigation of those obscure laws of 
psychology which science is just beginning to understand, 
the chief lesson that the story teaches, as I apprehend, is not 
that one class of society is less to be trusted than another, 
but that superstition should neither be sanctioned by the law, 
nor permitted by legal authority to take the least aggressive 
action against any individual. This experience of our fathers 
teaches us that the legitimate province of government is full 
large when confined to the practical affairs of real life, and 
that the functions of the magistracy can never be properly 
directed against evils which only affect the moral and spirit- 
ual welfare of individuals, or which are purely imaginary and 
subjective. 

The tragedy of 1692 was the last exhibition of the kind 
possible in Massachusetts ; and in this we were happier than 
most, if not all, other Christian communities. Out of that 
dark and terrible ordeal we emerged into a new existence. 
From the year 1692 dates the rise of a healthy scepticism on 
the subject of demonology, and the decline of the prestige of 
the clergy who habitually denounced those that dared to 
doubt its reality. Thenceforth men began to indulge less 
exclusively in the contemplation of the supernatural, and to 
turn their attention more and more to the practical affairs of 
life. Yet such was the persistency of the ideas which had 
dominated the human mind for centuries, that, whatever 
speculations of incredulity even the educated classes may 
have favorably entertained in private, few dared openly to 
express their utter disbelief in demonology for more than 
a century later. Our charity for the mistakes of our ances- 
tors should be greatly increased by the reflection that though, 
fortunately, our statute books and court records have not 
been blemished by acts of persecution touching the recent 
endemic of spiritualism, we of this generation have, in the 
spread of that infatuation, had ample opportunity to see 
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repeated, and to observe the contagion of, the '' phenomena '* 
of witchcraft, dissociated frorii diabolism and so disguised as 
to fascinate and convince minds which we had supposed were 
unsusceptible of such irrational influences, and proof against 
deception. 



APPENDIX. 
A. 



The first council summoned by Andres ordered proclamation to be 
made continuing all civil officers, and declaring that " the laws not 
repugnant to the laws of England in the several colonies should b« 
observed during His Excellency's pleasure." This appears iri a frag- 
ment of the original record still remaining in the secretary's office 
(also printed in Mass. Hist. Coll. 2d series, vol. viii.) although in tlie 
copy which was transcribed for the Commonwealth from the state 
papers of England the clausle relating to continuing the laws is omitted. 
By a subsequent proclamation (Mar. 8, 1686-7), all laws "not repug- 
nant to the laws of England, his majesty's commission for government, 
and indulgence in matters of religion, nor any law or order not already 
passed by the governor and council," were confirmed and continued. 
Under Dudley, former civil officers were temporarily continued in their 
places, the laws were revised, as if of force, and the judgments of the 
colonial courts affirmed, on scire facias^ in the newly appointed tribu- 
nals. — Compare executive records of the council, vol. ii. pp. 23, 34, 51, 
et seq., with Mass. Archives, cxxvi. pp. 272, 273. 

The statute of 1 James I., chap. 12, was enacted before the settle- 
ment of the Massachusetts Bay, and, according to the rule that Eng- 
lish emigrants carry the law with them, it would have been effectual 
here, if it had not been superseded by the colpnial ordinance upon the 
same subject, which was borrowed from the Mosaic law. Newton, 
who was appointed at the organization of the court of Oyer and Termi- 
ner to act as prosecuting attorney, seems to have followed the English 
precedents of indictments under the act of James ; and the allegations 
in the indictments drawn by him conclude " against the form of the 
statute," &c., although he generally omits to describe the particular 
statute, as is done in the English precedents (compare the indictments 
against Bridget Bishop, et al, with the precedent in Lambard's Eire- 
narcha — ed. of 1610 — for killing a man by witchcraft) ; but Checkley 
— who was chosen attorney-general June 14, 1689, although he did 
not succeed Newton in the prosecution of the alleged witches until 
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July 26, 1692 — seems to have treated the oifence as a violation of 
the colony law ; and his indictments conclude, " against the laws in 
that case made and provided/' — See Mass. Archives, cxxxv. p. 101^ 
and elsewhere. 

Lambard, evidently, did not deem it important to furnisli any form 
of indictment for a capital offence under the act of James, except 
where the practice of diabolical acts had caused death ; the offence 
described in the only other precedent given by him — that for bewitch- 
ing a horse — not being capital. 3 Inst. 46. iNone of tlie indictments 
before the Special Court of Oyer and Terminer contain the allegation 
of killing by witchcraft, and yet all were tried as capital offences, which, 
however, they would have been, according to the form of the allega- 
tions, either under the English statute, or the law of the colony. 



B. 

(Power of attorney to Stephen Sew alL) 

Whereas we the Subscribers are Informed that His Excellency th6 
Grovernour: Honourable Council, and Generall assembly of tliis Prov- 
ince have been pleased to hear Our Supplication and answer our 
Prayer in passing an act in favour of us respecting our Rtputations 
and Estates ; Which we humbly and gratefully acknowledge. 

And inasmuch as it would be Chargeable and Troublesome for all ot 
many of us to goe to Boston on this affair : — Wherefore we have and 
do Authorize, and Request our Trusty Freind the Worshipfull Stephen 
Sewall Esqr: 

To procure us a Coppy of the said act, and to doe what may be 
further proper and necessary for the reception of what is allowed us 
and to take and receive the same for us and to Transact any other 
Thing referring to the Premises on our Behalf that may be requisite or 
Convenient. — 

Essex December 1711 

John Eames in behalf of 

his mother Rebecca Eames 
Abigail Faulkner 
Samuel Preston on behalf 

of his wife Sarah Preston. 
Samuel Osgood on behalf 

of his mother Mary Osgood 
Nathaniel Dane 
Joseph Wilson 
Samuel Wardwell 
John Wright 



Charles Burrough -; 
John Barker 
Lawrence Lacy 
Abraham Fostei* 



- eldest ' 



John Parker 
Joseph Parker 
John Marston 
Thomas Carrier 
John Frie 
Mary Post 



^ y^ sons of 
>-Mary Parker 
) deceased 
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Ebenezer Barker John*: Johnson in behalf of his 

Francis Johnson on behalf mother Rebecca Johnson & his 

of his mother. Brother & sister 

Sister Elizabeth. William Barker sen' 

Joseph Emerson on behalf Gorge Jacob on behalf of 

of his wife martha Emerson his father who suffer** 

of Haverhill Thorndik Procter on behalf 

Ephraim Willdes of his Father. John Procter 

who suffered 

aboues^f 
Beniamin Procter son of the 
John Moulton on behalf of his wife 
Elizabeth the daughter : of Giles Coree 

who suferd 
Robert Pease on behalf of his wife 
Annies King on behalf of heir mother 
Doarcas hoare 
Willem town 
Samuel nurs 
Jacob Estei 

Edward Bishop. — Witchcraft Papers in Clerk* s Office^ 
Essexy vol. ii. 64. 



{Letter of Nehemiah Jewett to Stephen Sewall, with list of claims.) 

Mr Sewall & Hon^d freind 

S*" Respects ^mised yo''s I receiued p yo' Son bearing date y* 27** 
of this Instant mo*!" & according to yo' desire I haue drawne out y' 
names & Sums (of y® Respectiue Sufferers) y* y® petitionees 

prayd for. 
1'* of those executed 
Elizabeth How; Mary & Abigail her daughters prayd for 12 . . 
Georg Jacobs. Georg Jacobs his son prayd ^ : . . . . 79 . . 
Sarah Wild. Ephraim Wild her son prayd for . . . . 14.0.0 
Mary Easty. Isaack Easty her husband pr* ^ . . . . 20 . . 
Mary Parker Joseph & Jn"? Parker her Sons pr*^ f . . 08 . . 
M' Georg Burroughs. Charles Burroughs his son pr^ ^i . 50 . . 
Elizabeth Core. & Martha y' wife of Jn*! Molton he pr** f 21.0.0 
Rebecca Nurse. Samuell Nurse her Son pr^ "^ . . . . 25 » . 
Jn? Wilkrd. ISIajeret Towne his relict pr* 1 .... 20 . . 
Sarah Good. William Good her husband pr** f . . . . 30 . . 
Jd^artha Carried Thomas Carriar her husband pr^ ^ . . 07 . 6 . 

40 
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Samuell Wardell. Executed & his wife Sarah Condemn* 

Samuell Wardell their Son. pr^ ^ 

John Procter. Jn° & Thorndick his sons pr* ^ . . . • 

^sons Condemned & not Executed 
M" Mary Bradbury Henry & Sam! True her sons pr* ^ . 
Abigail Faulkner for her & her children pr* 1^ . . 
Abigail Hobs. William Hobs her Father pr^ f 10" 



36.15 
150. 



020 . 0, 
020 . , 
010 . , 
006.10 , 
010 . , 
021 .13 , 
008 .14 , 
0:08 .10 . 



Ann Foster. Abraham Foster her son pr" 
Rebeccah Eames prayes f . . . , 
Dorcas King alius whore pr* ^ . . 

Mary Post prayes ^ 

Mary Lacy. Lawrence her husband pr* 

Elizabeth Procter & I I find their names amongst y® aboue 

Elizabeth Johnson i condemned ^sons & no sum put to them 

^sons Imprison*, & not Condemned petitioned for Allowances for 
their Imprison m* charges &^ 
Sarah Buckley & Mary Witredg for so much they pay* . 15-0-0 
John Johnson for Rebecca his wife & daughter . . . . 6-0-4 

Capt Osgoods wife Mary 5-7-4 

Sarah Cole for hers 6 -10 - 

Edward Bishop petitions for 100-0-0 

Jn! Barker ^ Marya Barker his daughters expences he 

p* for her 03-15-10 

.3-0 
13-0 
17-4 
15-4 
■4-0 

■ 4-0 
11 -0 

■ 0-4 
14-0 

5-7-4 
5-4-0 



Rob Pease f his 13 

NathlDane — f his 4 

Jn! Fry f his 4 

Joseph Wilson f his 4 

Jn^Wright — f his 

Mercy Woodell y® wife of Jn? Wright for hers .... 5 

Jn^ Barker prayes for his Br? WT Barkers 3 

Lawrenc Lasy for his daughter Mary 3 

Jn° Marston f his wife 2 

Ebenezer Barker for his wife 

Francis Johnson for his wife then Sarah Hawks . . 



Francis Johnson for his mother 
& for his Sister Elizabeth . . 



7-12. 
3-00 



Ips. 28. 9- 1711. 



Total! 796-18-0 



besides M'^ English his demaunds Left to y® Courts Consideration & 
determination. 

gr yor j^QQf^ humble servant. 

Neh : Jewet — 2lnd.y 67. 
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D. 

(Report of ike committee on claims of sufferers,) 

Oct. 26, 1711. . , . Report of the Committee appointed, Relating 
to the Affair of Witchcraft in the Year 1692, Viz, 

We whose Names are subscribed in Obedience to your Honours Act 
at a Court held the last of May 1710, for our inserting the Names of 
the several Persons who were condemned for Witchcraft in the year 
1692, & of the Damages they sustained by their Prosecution; Being 
met at Salem, for the Ends aforesaid the 13\^ Septem": 1710, Upon 
Examination of the Records of the several Persons condemned, 
Humbly offer to your Honours the Names as follows, to be inserted 
for the Reversing their Attainders ; — Elizabeth How, George Jacob, 
Mary Easty, Mary Parker, M": George Burroughs, Gyles Cory & Wife, 
Rebecca Nurse, John Willard, Sarah Good, Martha Carrier, Sanmel 
Wardel, John Procter, Sarah Wild, Mary Bradbury Abigail Falkner 
Abigail Hobbs Ann Foster, Rebecca Eams, Dorcas Hoar, Mary Post, 
Mary Lacy: 

And having heard the several Demands of the Damages of the 
aforesaid Persons & those in their behalf ; & upon Conference have so 
moderated their respective Demands, that We doubt not but they will 
be readily complied with by your Honours. 

Which respective Demands are as follows 

Elizabeth How, Twelve Pounds ; George Jacob, Seventy nine 
Pounds; Mary Easty, Twenty Pounds ; Mary Parker, Eight Pounds, 
Mr George Burroughs, Fifty Pounds, Gyles Core & Martha Core 
his Wife, Twenty one Pounds ; Rebecca Nurse Twenty five Pounds, 
John Willard, Twenty Pounds, Sarah Good, Thirty Pounds Martha 
Carrier, Seven Pounds six shillings, Samuel Wardell & Sarah his 
Wife, Thirty six Pounds fifteen shillings ; John Proctor & . . . 
Proctor his Wife, One hundred & fifty Pounds, Sarah Wilde, Four- 
teen Pounds ; M'"! Mary Bradbury, Twenty Pounds ; Abigail Faulk- 
ner, Twenty Pounds ; Abigail Hobbs, Ten Pounds ; Ann Foster, Six 
Pounds ten shillings ; Rebecca Eams, Ten Pounds ; Dorcas Hoar, 
Twenty one Pounds seventeen shillings ; Mary Post Eight Pounds 
fourteen shillings ; Mary Lacey Eight Pounds ten shillings : — The 
Whole amounting unto Five Hundred & seventy eight Pounds, & 
twelve shillings. — 

(Signed) 

Jn? Appleton Thomas Notes John Bubrill Nehem ^ Jewett. 

Salem, Septem^ 14. 1711. 

Read & Accepted in the House of Represent"^"" Signed John Burrill 
Speakr 

Read & Concur'd in Council ; Consented to J Dudley. 

— Council Records, vol. ix. p. 134. 
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(Copy of the ftarrant for payment of claims,} 

By His Excellency the Gouemof 
Whereas ye General! Assembly in their last Session accepted y* 
report of their camitte appointed to consider of y® Damages Sustained 
by Sundry persons prosecuted for Witchcraft in y* year 1692 Viz'. 

£^ 8. d. £ 8. d. 

To Elizabeth How 12-0-0 John Procter & wife 150-0-0 

George Jacobs 79-0-0 Sarah Wild 014 - -0 

Mary Eastey 20-0-0 Mary Bradbury 20-0 -0 

Mary Parker 08-0-0 Abigail Faulkner 20-0 -0 

George Burroughs 50-0-0 Abigail Hobbs 10-0-0 

Giles corey & wife 21-0-0 Anne Foster 6 -10 -0 

Rebeccah Nurse 25-0-0 Rebeccah Fames 10 - 0-0 

John Willard 20-0-0 Dorcas Hoar 21 -17 -0 

Sarah Good 30-0-0 Mary Post 8-14-0 

Martha Currier 7-6-0 Mary Lacey 8-10-0 

Samuel Wardwell & wife 36-15 -0 

269-11-00 

309-01-00 309- 1-00 



578 -12 -00 



The whole amounting vnto Five hundred Seventy Eight poundes & 
Twelue Shillings. 

I doe by & with the advice & consent of Her Maj*®^'' council 
hereby order you to pay y® aboue S urn of fine hundred Seuenty Eight 
poundes & Twelue shillings to Stephen Sewall Esqr. who together 
with y® Gentlemen of y® Comitte that Estimated and Reported y* 
Said Damages are desired & directed to distribute y® Same in pro- 
portion as aboue to Such of y® Said persons as are Lining & to those 
that legaly represent them that are dead according as y® law directs 
for which this Shall be your Warrant — 

Giuen vnder my hand at Boston 
the 17 day of December 1711. 
J: Dudley 
To M' Treasurer Taylor 
By order of y® Gouerno' & Council 
Isf Addington Secr*J^. 

Vera copia. — Witchcraft Papers^ ut supra^ 64. 
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(^Receipts of claimants for compensation.) 

Whereas His Excellency the Goyernour & Generall Court haue 
been pleased to grant to y® persons who were Sufferers in y* year 
1692 Some considerable alowance towards restitucon with respect to 
what they Suffered in their Estates at that Sorrowfull time & haue 
alsoe appointed a Comitte Viz John Appleton Esqf Thomas Noyes 
Esq^ John Burrel EsqT Nehemiah Jewett & Stephen Sewall to dis- 
tribute y® Same to & Amongst y° parties concerned as will by y® records 
& Court orders May appear. Now Know yee that wee the Subscribei's 
herevnto being Either y® proper parties or Such as represent them or 
haue full power & Authority from them to Receiue thier parts & Shares 
doe acknowledge to Haue Receiued of & from y® s^ Comitte y® Sever- 
all Sums Set against our respective Names in full of our parts & Shares 
of y® money afores* & Such of vs as haue orders from some of y® par- 
ties concerned to receiue their parts & Shares doe a vouch them to be 
real & good So that for whomsoeuer wee take vpons vs to Receiue 
any Such Sum wee doe obleige oursel[ues] to Indemnify y® Said 
Comitte to all Intents construcons & purposes wee Say Receiued this 
19th Day of February Anno Dom 17|J & in y° Tenth year of 

John Ames Ten pounds 
by ord*^ of his mother on 
file 10 

Ephraim Wiles 14 

Abigail Faulkner 20 

marke of 

George Georg Jacobs 46 

marke of 

Anne ^ An- 
drew's 23 
John Foster 08 7 
Charge 01 13 | 79 

John King for him- 
self and Sister 
Reed 

marke 

Christopher ^ Read 
maried Eliz. Hoar 

marke 

Joana ^ Green 

Joseph Parker 8 

Joseph Parker 8 14 

Joseph Parker 7 6 



Abram How For Mary \ a -ia ci 

& Abigail How ) 
Ephraim Roberdes for ^ 

James Martha and i ^ 14 a 

Sarah How children 

of John How 

marke of 

Abraham A Foster for 

mother 6 10 

marke 

Abraham A Foster for 

Mary Lacey by order 8 10 
Samuel Wardel 36 15 

Benia Putnam for Sa- • 

rah Good 30 

marke of 

William W Towne for' 



wife widow 
lard 



)wne for") 
of Wil- [■ 



6 12 8 



Isaac Estey 2 9 forselfe 

John Estey 2 9 for Mary Post 

William Cleves 11 for M. 

Carrier. 
Received as on y® foregoing side. 
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£ 8. d, 
Samuel Niirs for himselfe & John Nurse & John Tarbell ") 

Rebeccah Preston William Russell Martha Bowden & [• 21 14 
Francis Nurse j 

marke 

Elizizabeth p Richards alias Procter 

markc 

Benjam. 9j? Procter 

Ebenezer Bancraft for Martha Procter 

William Procter 

John Procter 

Thorndik Procter 

In behalf of my self and Joseph Procter and Abigill Procter and 

Mary Procter and my sister Elizabeth Very 

markc 

Sarah Munion * ^ alias Procter 

inarke 

Elizabeth + Procter 

Charles Burrough for my self and for Jeremiah Burrough and Rebekah 

£ s. d. 

Fowle Planah Fox Elizabeth Thomas 4 2 each of us — 20 10 
John Appleton Rec** for G"* Burrough y® sume of fFore pounds & two 
shill! 

marke 

23^ Abigail (^ Hoar) 

„,„rko both [• 20 4 
Rebeccah \j Hoar j 

PTaK 9^ marke of 

1711 William X Hobbs 9 15 

for his Sister Abigail Hobbs 4 2 
Cha 10 



10 

marke 

Leonard ^ Slue for selfe & sister Rachel — 10 4*' 

marke 

Mary -^ Pittman alias Hoar 

Rec'* as afores** „ . 

£ 8. d, 

for George Abbot & Hanah his wife daughter of Mary Eastey 2 9 

March 4 1711 by yr written order forty nine shilHngs 

John farnaum 

March 5 Rec** for my selfe forty nine shillings 2 9. 

Jacob Esti. 

*. d, 

March 6 1711 Receiud for my selfe three pounds 4 & 6 for my owne 
Share 

, marko 

Received for our daughter Margaret Willard Hanah x Willard 
* This word is doubtful. 
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Received Ap* — — — three pounds four shillings 6* 

marke 

William X) Townb 

marke 

Margaret /\ Towne wife of y® S*^ W" Towne 

Rec^ for my daughter Mary Burroughs four pounds in full for her 
Share 

marke 

Mary V ^^^^ ^^^^ 
MARYX Burroughs 

Mar. 22. Receiued for my Selfe Ten poundes 

1 y 1 j^ marke of 

T2 Mary X Hall, alias Burroughs 

Aprill 5, 1712. Reed of Stephen Sewall as aforesd 6 9 

marke 
JONA 1/ WiLLARD. 

May 1, 1712 Reed on behalfe of my wife Deborah How two pounds 
seuen shilling in full 

Isaac How 

Reed for Benj Nurse fifty four shillings & 6*f 

May 12, 1712 Samuel Nurs 

Reed for my selfe y® subscriber & for my Bro'" in Law Peter Thomas 
in right of Elizabeth his wife and my Sister Hanah ffox wife of M' 
Jabez ffox & Rebecca fowles four pounds ten shillings 

George Burrougs 

Receiued for my Bro' Jeremiah Burroughs & my selfe Two pounds 
nue shillings ^ 

Charles Burrough 

Newbury — May 22, 1712 
Reced for & in behalfe of my wife Jane True & Mary Stanian 
daughters of Mary Bradbury & for John Buss & Eliz**^ Buss Chil- 
dren of Elizabeth Buss, y® Sum of nine poundes fifteen shillings 

^me 

Henry True. 

May 22** 1712 Reced for my Brethren & Sisters being Six of vs in 
Number Children of Judah Moodey one of y" daughters of y*" aforesd 
Mary Bradbury Deed, thre pounds ^vq shill. 

Caleb Moody. 

May 22* 1712 Reed for my Sister Anne Allen & my selfe Children 
of Wymond Bradbery Deed three pounds fine Shillings f me 

Wymond Bradbury 
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Bece^ for my Two Brothers William Bradbury & Jacob 
& mv Sel^ 1" '^^^^^ pounds fiue Shillings in full 

^ me Thomas Bradbury 

July 27, 1712 Reed, on y® acc*» aforesf Eleuen pounds fiue Shillings, for 
niy part Reed in full „„,i,, 

Samuel X Procter 

Sep"^ 3^ 1712 Receiue* for my Brother Joshua & my selfe 4 18 
which I ingage to produce his receipe for & send to Sewall 

Benjamin Estie 

Sep. 3* 1712. Reced for my Sister Sarah Giles forty shillings which 
I promise to send her receipt for 

Benjamin Estie 

15'ou^. 28, 1712. Rec^ for Joseph Estie & by his written order Forty 
nine shillings 

John Commings — 
Witchcraft Papers, ut supra, 65, 



G. 

( Copy of the writ in English v, Corwin, and of the return thereon.) 

Essex ss. 

William the third by y® Grace of God of England Scotland France 
and Iielaud King defender of the faith &c. 



To y® Sheriffe of our County of Essex or deputy or Con- 
stable of Salem Greeting. 



Wee Com and you to attach y® Goods or Estate of Capt George 
Corwine of Salem Mercht. to y® value of fifteen poundes & for want 
thereof you are to take y® body of y® said Corwine if he May be found 
in your precinct & him safely keep so that you have him before Our 
Justices of Our Inferior Court of Pleas to be holden at Ipswich for 
Our s^ Countey on y® last Tuesday of March next Ensuing Then & 
There to Answere to Philip English of Salem Mercht in an action of 
y® Case for that ye said Corwine did by himselfe or by others Im- 
ployed by him take & driue away from or near about y*' dwelling 
house of y® sd English in Salem a Certain Cow with bobb Tail, darke 
couloured & fiue Swine, viz. a large Sow & four shoats y® sd Eng- 
lishes without his leaue or lycense sometime in August 1692, and doth 
yet detain y® Same though demand hath been made for them which is 
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to y® plaintiffs damage seuen pounds money as Shall then and there 
apeare with damages & haue you then there this writt 

Witness Bartholmew Gedney Esq' in Salem, This 26*^ Day of Feb- 
ruary 1695-6 & in y® Eigth yeare of Our Reigne 

Steph Sewall 

Cleris — 

in per su ent to this war rant i haue for want of the goods seased 
the bodye of the with in mention ned capten georg Cor wing and 
deliuered or committed him to natthanniel sharp of salem y® gold 
kepper* February thies 26, 1695-6 and gaue him a coppye of thies 
writ. 

this is a true re turn atest 

John wood well 
constable 

of Salem. — Files of Inferior 
C. G. Pleas, Essex Go., Mar. 7, 1696. 



H. 

(^Record of a court of oyer and terminer 1698.) 

Hereunder is given the entire record of the first special court of 
oyer and terminer under the act against piracy and robbing upon the 
sea : — 

At a Court of Oyer and Terminer holden at Boston January the 
Eighteenth. 1698. Annoq R R^ Gulielmi Tertii nunc Anglice S^c 
Decimo, pursuant to hi» Maj*'®* Commission, following — 

William the Third by the Grace of God, of England, Scotland, 
France and Ireland, Defender of the ffaith &c — 

To our Trusty and wellbloved Thomas Danforth, Wait Winthrop, 
Elisha Cooke & Sam^^ Sewall Esq'-^t 

Greeting ; Whereas by Law it is provided. That all Treasons, ffelo- 
nies, Roberies and Confederacies, committed in or upon the Sea, shall 
be enquired, tryed, heard, determined and Judged in such Countys & 
places as shall be Limited by Commission or Commissions to be 



* Jail-keeper. 

t The following memorandum appears in the margin of the record : — 

January 7*^ 1698-9 M'. Elisha Cooke having been last Thursday appointed 
Clerk of the Court of Oyer & Terminer to be held the 18*^ Instant had his Oath 
given him this day in the presence of Elisha Cooke Esq'* his Father & Sam" 
Sewall Justices of s^ Court — 

41 
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directed for the same, in like manner & form as if such Offence or 
Offences had been committed or done in or upon the Land, and after 
the common course of the Laws, used for Treasons, ffelonies, Rober- 
ies, Murthers and Confederacies, done and committed upon the Land. 
Know yee that, wee have assigned you or any Three of you (whereof 
either of you the beforenamed Thomas Danforth, and Wait Winthrop 
wee will to be one) our Justices, for this Time to enquire by the Oaths 
of Good and Lawfull men Inhabitants of our County of Suffolke within 
our Province of the Massachusetts Bay in New England, and by 
other ways, Meanes and Methods by which the Truth of the Matter 
may be the better known, of all ffelonies. Robberies and confederacies 
committed in or upon the Sea by one Jacob Smith of Boston, within 
our County of Suffolke afores^ Marriner. And therefore Wee command 
you That at Boston afores^, at a certain day before the Twenty third 
of January next comeing, which you or three of you (whereof either 
of you the before named Thomas Danforth & Wait Winthrop Wee 
will to be one) shall appoint for that purpose, you diligently make 
Enquiry upon the premisses, and all and Singular the premisses hear 
and determine, and do and accomplish those things in forme afores^ 
thereupon, which unto Justice appertaineth to be done, according to 
Law, and such Order, process, Judgm* & Execution to be used, had 
done or Made to and against the beforenamed Jacob Smith so being 
Indicted and found, as against Tray tors, ffelons & Murderers for 
Treason, ffelony Robbeiy, Murther or such other offences done upon 
the Land, as by the Law of Our Province aforesd is accustomed, 
Saving unto us, Our Amerciaments, and other things to Us thereupon 
belonging. Also Wee Command you that at the place aforesaid, and 
day which you or Three of you as aforesd shall appoint, you cause to 
become before you or three of you as aforesaid Such and so many 
Good and Lawfull Men of Our County aforesaid by whome the Truth 
of the Matter may be the better known and Enquired. In Testimony 
whereof Wee have caused the publick Seal of our Province of the 
Massachusetts Bay aforesd to be hereunto affixed. 

Witness William Stoughton Esq*" our Lieuf tenant Governour and 
Commander in Chief in and over our said province, at Boston the 
Twenty Second day of December in the Tenth Year of our Reign 
jdnno^ Domini, 1698. 

By Order of his honour the 

Lieutenant Governour W^ Stoughton — 

with the advice and consent 
of the Council. 

Is- Addington Secfy. 

Sealed with the province Seal — 

By Vertue of the above written Commission, the Justices appoint 
Wednesday the Eighteenth of January 1698; and accordingly on said 
Day the Justices did meet, the Commission being read at the opening 
of the court ; The Grand Jury being legaly chosen according to the 
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Tenure of the Commission were Impanneld and Sworne, whose names 
were these that follow, viz*. 

Nathaniell Williams Foreman — 

John Wing. 

James Hill. 

Joseph Bridgham. 

Bozoone Allen. 

William Welsted. 

John Smith. 

Joshuah Hemmenway. 

John Mayo. 

Jacob Hewings. 

John Capen 

Richard Evines 

Thomas Metcalf 

Sam" Guild. 

Thomas Swift 

James Brackett. 

Dependance French — 

Then Proclomation was made that if any person or persons could 
Inform the Justices of the s^ Court, the Kings Attourney General, or 
the Grand Inquest of any Murther, Felony, Roberie or Confederacie 
done and committed by one Jacob Smith, who stands bound by way of 
Recognizance to appear at this Court to answer what should be ob- 
jected against him the a^ Jacob Smith on his Majesties Behalf for 
committing Piracy and Robbing upon the Sea. — No one appearing to 
declare any thing against the above s*^ Jacob Smith, The Attourney- 
General gave a Bill of Indictment to the Grand Jury against the 
aboves^ Jacob Smith, which was as follows. 

Province of the Massachusetts Bat 
In New England Suffolke ss : 

At a Court of Oyer & Terminer holden in Boston in y® 
County of Suffolke in the Province of the Massachusetts 
Bay in New England, upon Wednesday the Eighteenth 
of January In the Tenth Year of the Reign of William 
the Third by the Grace of God, of England, Scotland, 
France & Ireland, King Defend' of the faith &c AnnoQ 
I>om: 1698. 

The Jurors for our Sover«^ Lord the King upon their Oaths do 
present 

That Jacob Smith of Boston in the County of Suffolke afores*^ 
Marriner sometime in the year of our Lord one Thousand, Six hundred 
ninety Six, being in and belonging unto a Barg or Smal Ship whereof 
one ffarrer was Master or Commander together with several 

men more to the number of Thirty or forty (to the Jurors unknown) 
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upon the high Sea, upon or near the coast of East India, or Madigas- 
car, upon the Subjects of the great Mogul!, in Amity with our Soverg 
Lord King William that now is, in the peace of God then and there 
being, with force and Arms a violent Assault did make, and them in 
great feare of their Lives did putt, and them wickedly, Mallitiously, 
felloniously and Piratically did Robb, and from them of their Goods 
and Chatties, That is to say in money of the Coynes of Several Princes 
& Nations, Bullion and Gold to the value of two Thousand pounds, of 
the Currant money of this Province numbred then and there found, 
did take and carry away Against the peace of our Sov'* Lord the King 
his Crowne & dignity, and the Laws & Stattutes in Such Case made 
and provided 

The Grand Jury went out to consider of s^ Indictment, and Re- 
turnd their Verdict thereon Ignoramus, Signed by Nathl Williams 
forem: It is therefore Considered by the Court that the sd Jacob 
Smith be and hereby is discharged from his Bonds, paying Charges of 
prosecution. — Records of S^iperior Court of Judicature^ 1686-1700, 
p. 223. 



{List of commissions of oyer and terminer issued during the provincial 

period,) 

The following is a list of all commissions of oyer and terminer 
known to have been issued under the provincial government. The 
date prefixed to each entry is the date of the order in council, and 
the volume and page referred to are of the executive records of the 
Council. 

May 27, 1692. To enquire of hear and determine for this time, 
according to the law, & custom of England, and of this their majesties' 
province, all and all manner of crimes and offences had, made, done 
or perpetrated within the counties of Suffolk, Essex, Middlesex, and of 
either of them: — William Stoughton, John Richards, Nathaniel 
Saltonstall, Wait Winthrop, Bartholomew Gedney, Samuel Sewall, 
John Hathorne, Jonathan Corwin and Peter Sergeant, commissioners ; 
Stephen Sewall, clerk ; and Thomas Newton attorney for the crown 
(July 26, he was succeeded by Anthony Checkley). — ii. p. 176. 

Oct. 22, 1692. To enquire of hear and determine, for this time, all 
and all manner of felonies, murders, homicides, manslaughters, and 
other offences, done and perpetrated within the county of York : — 
Francis Hooke, Charles Frost, Samuel Wheelwright and Thomas 
Newton, commissioners. — Ibid,., p. 196. 
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Oct. 10, 1696. For the trial of four Indians accused of murder 
near Hatfield, in the county of Hampshire : ^— John Pynchon, Samuel 
Partridge, Aaron Cooke, Joseph Hawley and Joseph Parsons, com- 
missioners. — Ibid,, p. 419. 

Oct. 14, 1697. For the trial of an Indian at Nantucket, accused of 
murder : — John Thacher, John Gardner, Matthew Mayhew, Stephen 
Skiffe and Jonathan Sparrow, commissioners. — Ibid,, p. 501. 

Dec. 22, 1698. For the trial, at Boston, of Jacob Smith, for piracy 
and robbing upon the sea : — Thomas Danforth, Wait Winthrop, 
Elisha Cooke and Samuel Sewall (the justices of the Superior Court) 
commissioners. — Ibid,, p. 569. See provincial stat. 1696, chap. 4. 

Nov. 23, 1703. For the trial, at Salem, of Mamoosin, an Indian 
accused of murder : — John Hathorne, William Browne, Jonathan 
Cor win, Benjamin Browne, and John Higginson, commissioners. — 
iii. p. 494. 

June 15, 1704. For the trial, at Nantucket, of an Indian, for mur- 
der: — John Gardner, James Coffin, Thomas Mayhew, Benjamin Skiffe, 
and William Gayer, commissioners. — iv. p. 30. 

Nov. 8, 1707. For the trial, at Kittery, of Joseph Gunnison for 
the killing of Grace Wentworth : * — Joseph Hammond, Ichabod 
Plaisted, John Plaisted, William Pepperrell, John Wheelwright, John 
Hill, and Lewis Bane, commissioners. — Ihid,, p. 479. 

Mar. 7, 1711-12. For the trial of Joseph Swaddell, commander of 
the ship Lake Frigate, of London, for the murder of John Johnston, 
one of his sailors : — Wait Winthrop, Samuel Sewall, John Hathorne, 
Jonathan Corwin and Elisha Hutchinson, commissioners. — v. p. 526. 

June 5, 1713. For the trial, at Barnstable, of two Indians for 
capital offences committed in the county of Barnstable : — Nathaniel 
Thomas, John Otis, James Warren and John Gorham, commissioners. 
— vi. p. 44. 

Dec. 3, 1718. For the trial, at Northampton, of Ovid Ruchbrock, 
for counterfeiting : — Samuel Partridge, John Pynchon, Joseph Par- 
sons, Samuel Porter and John Stoddard, commissioners. — vi. p. 631. 
See act of 1718-19, chap. 19. 

July 8, 1742. For the trial, at Nantucket, of Harry Jude, an 
Indian, for murder : — John Gushing, Zaccheus Mayhew, Sylvanus 
Bourne and Enoch Coffin, commissioners. — x. p. 644. See act 1742- 
43, chap. 9. 

June 23, 1743. For the trial, at Nantucket, of Simeon Howsean 
[Simon Hew], an Indian, "and any other capital offences": — John 

* See The Wentworth Genealogy, vol. i. p. 238. 
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Gushing, Sylvanus Bourne, Zaccheus Mayhew, Enoch Coffin and John 
Otis, commissioners. — xi. p. 54. See act 1743-44, chap. 6. 

Aug. 9, 1746. For the trial, at Nantucket, of Jeremy Jude, an 
Indian, for murder: — John Gushing, Sylvanus Bourne, Zaccheus 
Mayhew, Enoch Goffin and John Otis, commissioners. — i5^d, p. 652. 
See act 1746-47, chap. 7. 

It was voted that the Society adjourn until next Septem- 
ber, authority being reserved for the President and Secretary 
to call a special meeting at any time during the vacation, if 
one is deemed necessary. 



